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Executive summary:

This Report clarifies the provisions that regulate the activity of testing professional integrity in Moldova, as well as the legal framework under which it is submitted to the Moldovan Parliament (Chapter 1), contains information on how Law 325/23.12.2013 was implemented until 14 February 2015 (Chapter 2) and reports on the activities taken to test professional integrity in the period from 14 August 2014 to 30 January 2015 (Chapter 3). The Report further covers the effects following the implementation of Law 325/2013 (Chapter 4) and the difficulties that jeopardize the successful progress of the professional integrity testing mechanism (Chapter 5).

Chapter 2 describes the measures taken by the NAC to implement Law 325/2013; in particular, the activities of creating a specialized subdivision, appointing a testing Coordinator, adopting a Regulation of performing tests of professional integrity, and organizing the training of the subdivision’s testers. Further, the NAC checked how public agents have been notified by their employers of the possibility of being subjected to tests of professional integrity starting from 14 August 2014 and verified the existence of internal institutional mechanisms for preventing corruption (section 2.2.). The NAC sent letters to 1,036 public entities, requesting those with organizational structures under their jurisdiction (855 such structures in total) to carry out the required checks. Eventually, the NAC received confirmations about 57,427 public agents being notified, estimating that some 56,510 public agents were left without a formal notification (section 2.1.). Also, the NAC offered methodological support to public entities in the form of: templates of notices of acknowledgment to be signed by public agents, and models of registers to record presents, conflicts of interest, undue influences and  protection for integrity whistleblowers; offered 472 trainings attended by 26,812 public agents; and developed a draft Guide for reporting active corruption, undue influence and for declaring gifts (section 2.3.). Moreover, the NAC promoted GD 767/2014 on the implementation of Law 325/2013, which sets out the mechanisms for reporting undue influence and for keeping records of professional integrity. Additionally, the NAC prepared a bill for adjusting the legal framework, which regulates the national anticorruption standards and the activity of various categories of public agents, to the provisions of Law 325/2013. However little progress was achieved in promoting the proposed legislation by the time of submitting this Report, as it was held back by countless instances of coordination and formal approval within the Government, in addition to being delayed by preparations for parliamentary elections (section 2.4.). A further measure taken by the NAC to advance the implementation of Law 325/2013 was fostering conditions for developing a digital platform to host professional integrity records, an effort supported by the State Chancellery’s E-Government Center (section 2.5.).
Chapter 3 includes more detailed information about the tests of professional integrity performed by the NAC in the period from 14 August 2014 to 30 January 2015. In particular, it presents the number of integrity tests performed, the number of public agents tested and that of the entities employing those agents (section 3.1.), the results of the performed tests, broken down by the type of professional integrity obligations that constituted the subject of the tests (section 3.2.), and by the number of appeals against the disciplinary sanctions imposed following the tests (section 3.3.).
Chapter 4 of the Report describes the impact of implementing Law 325/2013 both at the level of the public entities tested and at national level, as well as the effects produced at the level of the international community specializing in anticorruption efforts. It presents the vulnerabilities to corruption discovered at the public entities that underwent testing, as well as their first reactions to the identified risks (section 4.1.). Further, the Report describes how reporting instances of active corruption and undue influence by public agents evolved before and after the enactment of Law 325/2013. In 2012, 9 cases of active corruption were denounced to the NAC; in 2013, 7 cases were reported; and whereas only 18 cases were reported before 14 August 2014, as many as 158 cases were denounced from 14 August 2014 until the end of the year, with an additional 63 cases being reported until 14 February 2015. Calculating the monthly averages for 2013-2015, one can see the following: from the moment Law 325 was adopted in December 2013 and until 14 August 2014, the monthly reporting rate grew by 5 times compared to 2013; from 14 August 2014 and until the end of the year, it grew by 58 times on the monthly rate of 2013; and from the beginning of 2015, it increased by 70 times (section 4.2.). These achievements have arisen the interest of anticorruption authorities from other countries (such as Ukraine, Serbia and Lithuania), whose representatives have already visited the NAC or are yet planning to do so or to invite NAC representatives over – in order to study these practices with a view to adopting them. Notably, some international organizations, such as the Council of Europe and the Regional Anticorruption Initiative for South East Europe, also showed interest, planning to propagate Moldova’s experience as good practices in testing professional integrity among public agents (section 4.3.).
Chapter 5 describes the difficulties in implementing Law 325/2013 that can jeopardize the normal application of the integrity testing mechanism in Moldova in the short and medium term. The first such hurdle concerns the Government’s delay in adjusting the legislation to the provisions of Law 325/2013, which can generate negative precedents of unfinished efforts, when public agents that fail the integrity tests would remain employed, or would be re-employed shortly after failing the tests, or would be re-instated to office by the court, on account of a lack of specific provisions in the labor legislation or in the special laws that govern their work. Such precedents could also compromise the admonitory and disciplinary effect of Law 325/2013 and could cause Moldova’s development partners to lose trust in the earnestness of our country’s efforts to counter corruption (section 5.1.). Another impediment covered by the Report concerns a constitutional action brought by a group of MPs against some provisions of the Law. Even though the action covers just a narrow category of public agents (judges at courts of law and Constitutional Justices), whose testing is being challenged as unconstitutional, basically the Constitutional Court’s delay in pronouncing a decision, which has been lasting for more than 6 months now, as well as the Venice Commission’s amicus curiae brief on the subject – have fuelled hopes among the corrupt public agents that Law 325/2013 could be eventually repealed, which gives both public agents and the entities that employ them an excuse to linger over complying with the requirements of Law 325/2013 (section 5.2.). Finally, a further difficulty for the NAC to plan tests, identify targets and monitor the post-testing professional behavior of culprit agents is the lack of a centralized system of digitalized records on public agents (section 5.3.).
CHAPTER 1. Introductory considerations. 
 The legislation regulating the Report’s submission
On 23 December 2013, the Parliament of Moldova adopted Law no.325 on Professional Integrity Testing (hereinafter “Law 325/2013”), published in the Official Gazette of the Republic of Moldova #35-41/73 on 14 February 2014. 
As stated by the Law, the purpose of professional integrity testing is to: ensure professional integrity, prevent and combat corruption within public entities; check how public agents observe professional obligations and duties, as well as rules of conduct; identify, assess and remove vulnerabilities and risks which could influence or favor corruption acts, corruption-related acts or acts of corruptive behavior; prevent undue influence from affecting the exercise of professional obligations or duties by public agents
.

According to the Law, public agents have the following obligations: 
a) not to allow acts of corruption, related acts and acts of corruptive behavior affect their work;

b) to report without delay to the competent authorities any attempt to be attracted into such actions;

c) to communicate to the head of the public entity in writing any undue influence;

d) to declare gifts in conformity with the legislation in force
.
The activity of testing professional integrity is initiated by the National Anticorruption Center (hereinafter “NAC”) – in relation to all public agents from the public entities listed in the annex to the Law, except for the Security and Intelligence Service (hereinafter “SIS”), and SIS – in relation to NAC employees
.
The activity of professional integrity testing is subject to parliamentary control, exercised through the Parliament’s Committee on National Security, Defense and Public Order and the Committee for Legal Matters, Immunities and Appointments. The NAC and SIS each have a duty to present on an annual basis by January 30 a report on the activities to test professional integrity, comprising:

a) the number of tests of professional integrity performed;

b) the results of the tests; and
c) the number of appeals against the imposed disciplinary sanctions
.

For their part, the National Security Committee and the Legal Committee may request, within the limits of their respective competence, any additional information on the activity of testing the professional integrity of public agents if they deem the submitted reports incomplete.

 

Law 325/2013 entered into force on the day of publishing and became biding:

a) on the day of publishing for NAC employees and in the case of the competences of the SIS; and
b) six months from publishing for the employees of other public entities
.

Additionally, the public entities were obligated to ensure that public agents are notified, acknowledging it through their signature, of the possibility of being subjected to professional integrity testing, even if their refusal to sign doesn’t absolve them from disciplinary liability in the event of a negative result of the tests.

Related to this obligation, before enforcing the law, the NAC had a duty to verify how public entities complied with the obligation to notify public agents, and to check how registers were being kept to record gifts and instances of undue influence, offering methodological support as necessary.

Further, within 3 months from Law 325/2013’s entering into effect, that is, by 14 May 2014, the Government of Moldova was to submit to the Parliament a set of proposals to adjust the national laws and regulations; to ensure that its subordinated institutions adopt the regulations necessary to implement the law; and to provide, as available, financial and technical resources for the immediate application of the Law. Within 12 months from the Law’s entering into force, the NAC and SIS were to present to the Parliament’s Committee on National Security, Defense and Public Order and to the Committee for Legal Matters, Immunities and Appointments a report on how the Law has been implemented
.

Beginning from the date of the Law’s entering into effect on 14 February 2014, the NAC undertook activities to implement it, and after 14 August 2014, the NAC started performing tests of professional integrity on public agents. Considering that the NAC is legally required to annually submit a report, by January 30, to account for the testing activities, and 12 months into the Law’s entering into effect, another report on what was done to implement Law 325/2014, the NAC compiled the required information into one common, ampler report, titled “on the implementation of Law no.325/23.12.2013 as of 14 February 2015 and on activities to test professional integrity carried out from 14 August 2014 to 30 January 2015” (hereinafter “the Report”).

The information in the Report was systematized into several chapters, as follows:
· Chapter 2. Enforcing Law 325/2013 (under Art.22 par.(5))
· Chapter 3. Activities of testing professional integrity (under Art.19 par.(2))
· Chapter 4. Effects of implementing Law no.325/2013 within one year
· Chapter 5. Difficulties in implementing Law no.325/2013

CHAPTER 2.  Enforcing Law 325/2013 

From the moment Law 325/2013 was published, the NAC took all the steps necessary to fully implement its provisions. This chapter covers the efforts to create a subdivision for the integrity testing activity (section 2.1.), to verify how public agents were notified and how registers of gifts and undue influence were kept (section 2.2.), to provide methodological support to public entities and public agents (section 2.3.), to adjust the legal framework to the provisions of Law 325/2013 (section 2.4.), and to prepare an electronic platform for running integrity records (section 2.5.). 
Chapter 2 contains the information necessary to be submitted within 12 months from the Law’s entering into effect, as required by Art.22 par.(5), and covers the period from 14 February 2014 to 14 February 2015.
Section 2.1. 

Creating a subdivision for professional integrity testing
In February 2014, by Order no.2-d of the NAC Director, a specialized subdivision was created –  named the Integrity Testing Directorate (hereinafter “ITD”) – as part of the General Directorate for Preventing Corruption. Later, on 19 March 2014, by Order no.35 “on the persons responsible for implementing the Professional Integrity Testing Law no.325 of 23 December 2013” the deputy director of the General Directorate was appointed to act as Coordinator of the integrity testing activity
. Additionally, the ITD hired officers to work as testers. 
Given the need to ensure a high level of professional integrity among the testers who would subsequently perform integrity tests on public agents, all the ITD employees were subjected to supplementary specific examinations, including undergoing mandatory polygraph, or lie-detector tests.
Further, they attended trainings conducted by experts from counterpart subdivisions from Romania, Hungary and the United Kingdom, nations with an advanced experience in the field. During the training courses for the NAC testers, the European experts were interested to learn about the particularities of the Moldovan legislation in the area of professional integrity testing, welcoming the broad range of subjects that can be tested for professional integrity in light of the high levels of corruption affecting Moldova. This approach of an extended range of public agents susceptible to integrity testing has already been successfully implemented in Hungary, where in addition to police officers, integrity tests can also target tax and customs agents, among other public agents. 

Based on international experience, the NAC adopted the Regulation governing the organization and work of the ITD, which sets out the Directorate’s standard operating procedures and the requirements towards the work of integrity testers, in line with the provisions of Law 325/2013. 
According to this Regulation, the NAC initiates and carries out the following types of professional integrity tests in relation to the public entities listed in the Annex to Law 325/2013:
· quality control tests (area-oriented)  – are performed in relation to public entities with similar functions, specific to a certain area, decentralized into branches, subsidiaries or subdivisions, sometimes located in different localities, and which use as a rule the same modus operandi. 

· targeted tests (subject-oriented) – are performed in relation to one and/or more agents identified within public entities and who are subject to testing under the conditions of Law 325/2013. 
· tests on request – tests of professional integrity are initiated and public agents are selected for testing upon the reasoned request of the heads of the public entities listed in the Annex to the Law.
Section 2.2. 

Verifying acknowledgment by public agents and registries of undue influence and presents
Art.22  par.(1) of Law 325/2013 requires the public entities that fall under the scope of the Law to notify public agents, in a formal procedure requiring signature, of the possibility of being tested for professional integrity. For its part, the NAC, under paragraph (3) of the same Article, had the obligation to verify, until the date of the Law’s becoming binding, how entities complied with the obligation to notify public agents and to check how registers were being kept to record gifts and reports of undue influence, offering methodological support as necessary.

As estimated by the NAC, 1.892 public entities (including the NAC and SIS) fall within the scope of Law 325/2013, and the approximate number of public agents working at these entities is more than 114,000 (without taking into account the number of employees at the SIS, the State Protection and Guards Service, the State Special Courier Service
, as well as the number of employees at the organizational structures under the jurisdiction of the Ministry of Education
). Although apparently the list of public entities listed in the Annex to Law 325/2013 does not look that big, considering the fact that Ministries and other specialized central public authorities (hereinafter “SCPAs”) have organizational structures under their jurisdiction (hereinafter “OSSCs”), their exact number is difficult to estimate without direct cooperation among the SCPAs in question. 
To fulfill its legal obligations, the NAC started activities to verify compliance by public entities to notify public entities and to keep registers, while assessing the need for methodological support, on the very day of the Law 325/2013’s publishing in the Official Gazette of Moldova on 14 February 2014. These activities included sending a total of 1,036 letters to public entities, including: 50 letters to central public authorities, 53 letters to courts of law of all levels and to the Superior Council of Magistracy, 32 letters to District Councils, and 901 letters to mayor’s offices (see Annex A to this Report, model of letters mailed out by the NAC). Additionally, SCPAs were requested to provide information about the notification of public agents, including from OSSCs, an estimated number of 855 entities
 (see the exact data on the list of public entities verified by the NAC and the number of public agents in Annex B to this Report).
At the same time, anticipating the fact that many public entities failed to take internal administrative measures to prevent corruption, as required by the existing anticorruption legislation
, with omissions including the lack of registers to record gifts, registers of integrity whistleblowers, registers to record reporting and settling of conflicts of interest, the NAC used the occasion of the disseminated letters to inform the public entities that models of such registers were available thanks to a special resource created on the NAC’s website. A model of register to record reports of undue influence was also provided to be used provisionally until a specific Government Decision is issued to replace it.
Despite a deadline being set for 20 April 2014 for public entities to submit information on how they complied with the tasks of notifying public agents and creating relevant registers, a good part of them (about 1/4) failed to provide the requested information not even until the moment professional integrity testing activities started in August 2014. In connection with this, in the autumn of 2014, the NAC sent another set of letters to the entities that had failed to respond to the first verification letter mailed out by the NAC (see the model of the repeated letter included in Annex A). As of today, the response rate stands at roughly 89%, with most answers missing from local public authorities of first level and courts of law (see the exact list of entities that failed to respond, in Annex C to this Report).
Analyzing the submitted answers, information was received about 57,427 public agents being notified and acknowledging it by signature
, and it is estimated that some 56,510 public agents were not notified in a formal way. Only in the case of an insignificant number of public agents that are believed to have been left without formal notification, their employers communicated about their explicit refusal to sign the notice of acknowledgement. In the case of others, the public entities failed to provide any explanation.
Remarkably, the greatest majority of the public agents believed to be left by their employers without a formal notification of the possibility of being subjected to tests of professional integrity are from the OSSCs whose compliance with the notification requirements was verified through the SCPAs. Examples of SCPAs that failed to communicate to the NAC about verification of acknowledgement by public agents within OSSCs include: the Ministry of Health (est. 22,988 public agents), the Ministry of Transport and Roads (est. 12,692 public agents), the Ministry of Culture (est. 5,445 public agents), the Ministry of Agriculture and Food Industry (est. 3,282 public agents), and the Ministry of Labor, Social Protection and Family (est. 2,279 public agents). The Ministry of Education is a case apart, as the number of public agents within its OSSCs is not even known. For more details, see the data presented in Annex B to this Report.
As concerns the task to verify the existence of registers by public entities, it was found that in most cases such registers were nonexistent. This calls for the conclusion that many public entities blatantly disregard the legal requirements for preventing corruption, which is mostly due to the lack of negative legal consequences and poor control. According to the responses submitted by the public entities, registers to declare and record gifts at public institutions existed in only 25-30% of cases, and in 70-75% of cases no such registers had been created. Not a single public entity of those inspected had complied with the legal requirement to create registers of integrity whistleblowers and registers for declaring and settling conflicts of interest, prior to receiving letters from the NAC. It was also remarked that the effort to inform about the consequences of the negative results of the integrity tests seemed to be a good stimulus for the public entities to comply with the existing legal requirements. Practically all the public entities that submitted responses informed the NAC that all types of registers subject to verification were created, including registers to record undue influence, a provisional model of which was offered by the NAC to public entities.
In order to directly supervise the process of formally notifying all the public agents, and to secure the creation of relevant registers, without the contribution of the SCPAs, after some of them showed little interest in the process, the NAC sent letters exclusively to SCPAs, requesting them to provide more details on OSSCs, in conformity with the provisions of Law no.98 of 4 May 2012 on Specialized Central Public Administration
 (for more details about the content of the letters, see Annex A to the Report).
Section 2.3. 

Offering methodological support to entities and public agents
In the reporting period, February 2014 to February 2015, as a result of letters mailed out by the NAC to public entities, the NAC received, either concomitantly with the responses or subsequently, 180 requests for support. In most cases, assistance was requested with providing training to public agents on the particularities of Law 325/2013, in particular aspects that concern the methods of organizing integrity tests. 
Instead, the NAC developed a training course focused on professional integrity standards which public agents must meet in order to successfully pass the integrity tests. The NAC satisfied all the requests for training, holding a total of 472 trainings on the topic of “The integrity of public officials: the provisions of Law 325 on Professional Integrity Testing”, which were attended by 26,812 public agents. It must be noted that the demand for training remains high, and considering the limited number of NAC officers capable of provide it, the NAC initiated talks with counterpart foreign agencies to borrow and adapt to the internal needs a platform for remote training, which would enable holding such activities in a standardized manner for as many public agents as possible, registering the trainees and testing them for subsequent certification in the field of professional integrity.
At the same time, the NAC offered methodological support to public entities also by drawing up a notice form, which was disseminated together with the letters of verification discussed in the previous section (see the model of the Notice of Acknowledgment in Annex A), and by creating a special resource on its website, where it provided models of its own design of registers to record gifts, registers of integrity whistleblowers, and registers to record conflicts of interest and instances of undue influence.
After activities started to test professional integrity, the number of cases of active corruption reported by public agents increased considerably. This was an occasion to see some public agents with special status (such as police officers, customs officers, judges or prosecutors) react not quite accordingly: rather than arresting the offender, conserving the evidence and taking all the immediate legal measures before referring the case to the agency authorized to investigate it, the denouncing seemed to be merely formal. 
To avoid non-uniform practices and ineffective reporting of acts of corruption, which cannot effectively prevent active corruptors from breaking the law, the NAC held a series of discussions with the representatives of the Prosecution Service, the Superior Council of Magistracy, the Ministry of the Interior, SIS, the Customs Service, the Department of Corrections and other agencies. As a result, a Guide is being developed on NAC’s initiative on how to report instances of active corruption, which provides instructions for classifying active corruption as such and distinguishing it from undue influence or offering of gifts, in conformity with the law.
Section 2.4. 

Adjusting the legal framework to Law 325/2013
To fulfill the transitory provisions contained in Art.22 par.(4) of Law 325/2013, which requires the Government to submit to the Parliament proposals for harmonizing the legislation in force and for ensuring that the necessary regulations are adopted to implement the Law, the NAC initiated a series of legal drafting activities.
First, in order to implement the provisions of Art.6 par.(2)c)
 and of Art.16 par.(6)
 of Law 325/2013, the NAC developed a draft Government Decision to implement Law 325/2013, with two annexes, containing the Regulation for reporting undue influence and the Regulation on Professional Integrity Records, respectively. On 19 September 2014, the Government approved the proposed draft by Decision no.767 to implement Law 325/2013 (see Government Decision 767/2014 in Annex E to the Report).
Further, it must be noted that an important part of the mechanism for effectively implementing Law 325/2013 are the requirements for public agents to observe the integrity obligations prescribed by Law 325/2013 (keeping clear of acts of corruption, denouncing attempts to be attracted into such acts, reporting undue influence and declaring gifts), followed by the mandatory imposition of the disciplinary sanction of dismissal against the public agents who performed poorly in the tests of professional integrity, followed by the introduction of the test results into the Professional Integrity Records and the use of these records upon employment, in order to prevent the public agents who failed the integrity tests from being re-hired in the public service for certain periods of time. 
To ensure that the concept of Law 325/2013 works in a plenary manner, the NAC developed a draft Law to amend and supplement a number of legislative acts, with the purpose of adjusting the special laws that regulate the activity of various categories of public agents, by introducing professional integrity standards and disciplinary sanctions, including dismissal, and by setting out the requirements when hiring public agents etc. The bill also seeks to remove inconsistencies in the existing anticorruption legislation for various public agents and make some additional clarifications related to Law 325/2013 (clarifies the term of “public agents”, harmonizes the meaning of the term in Romanian and Russian, etc.). For more details, the draft Law is available in Annex F to the Report.
This bill was initially submitted to the Government in May 2014, and then sent back several times for re-approval with public entities. Later, its promotion was interrupted in connection with electoral events, which meant that the Parliament was unavailable to discuss the bill. Nevertheless, the bill was consulted with civil society representatives and Moldova’s development partners, who spoke publicly on many occasions in favor of the bill, requesting its adoption without further delay in order not to jeopardize the smooth implementation of Law 325/2013.
Section 2.5. 

Preparing the digital platform for integrity records
Given the substantial number of public agents that can be subjected to professional integrity testing, and taking into account NAC’s obligation to keep a database of Professional Integrity Records, GD 767/2014 provided for the possibility of developing an electronic platform to run such records. 
From the EU direct budget support offered to Moldova to implement the Justice Sector Reform Strategy, the NAC received funding to monitor the implementation of Law 325/2013 by creating the Professional Integrity Records database starting 2015. 
Following the adoption of GD 767/2014, the NAC requested the E-Government Center under the State Chancellery to provide a specialist to develop the technical specifications for such a platform. The E-Government Center satisfied NAC’s request for assistance and by the end of 2014 the document was completed. Based on it, the NAC will identify in the course of this year a technical solution for building the Professional Integrity Records database. 

It must be noted that the Regulation on  the Integrity Records that accompanies GD 767/2014 entered into effect on 1 January 2015, and today the NAC is receiving more and more requests by public entities to issue integrity records for the public agents that those entities are intending to hire. However, when the legal framework is finally adjusted for all the categories of public agents, the number of requests for professional integrity records will inevitably see a substantial rise, making the necessity of a technical solution still more pressing.
CHAPTER 3.
Activities 
of testing professional integrity
Classified
CHAPTER 4.
The effects of implementing Law 325/2013 within one year
The implementation of Law 325/2013 has produced a host of important effects at departmental, national and to a certain extent at international level, as is described in Chapter 4. 
The performed tests of professional integrity, described in the previous chapter, presented the NAC with the opportunity to analyze the regulatory and institutional vulnerabilities within the public entities which encourage and perpetuate a corruptive climate (discussed in section 4.1.). These vulnerabilities were described for each tested entity, with concrete recommendations being formulated to redress them, which were included in the reports on the negative results of the tests of professional integrity. In this way, the activity of integrity testing has started to bring about changes at departmental level.
What’s more, the activity of testing professional integrity has stimulated public agents to report acts of active corruption. The rate of reporting active corruption is a crucial indicator which can point to a rising level of intolerance to corruption in the public sector (see section 4.2.). This is a significant effect on the national level, which in time could produce changes that would be visibly felt by the beneficiaries of public services.
Another important effect is the regional and European interest shown to the implementation of Law 325/2013 in Moldova, due to the fact that it is based on a new approach and on the best practices of the countries that already implement this mechanism, in addition to the strong preventive and admonitory effect on the public agents. In less than one year of Law 325/2013’s entering into effect, several states in the region have already expressed their intent to adopt Moldova’s experience, and the Council of Europe intends to describe this experience as a model to follow for other European countries (see details in section 4.3.). The implementation of Law 325/2013 has attracted international attention, placing Moldova in a favorable light, and continuing in this vein can positively change the perception of Moldova’s development partners about our country’s determination to wipe away corruption.
Section 4.1. 
Vulnerabilities to corruption within public entities
In line with Art.13 of Law 325/2013, when drawing up reports on the negative results of professional integrity tests, the NAC examines the vulnerabilities to corruption within the tested public entities and formulates recommendations to remove them. In the process of fulfilling the objectives of professional integrity testing, the most frequent vulnerabilities and risk factors observed within public entities, leading to behaviors lacking in professional integrity, were the following:

· regulation-related vulnerabilities:
a) Lacking/inadequate regulations to set ethical standards for all categories of employees in the exercise of their duty
;

b) Conflicting legal provisions that regulate the activity of public agents, which give them the possibility of arbitrarily choosing the applicable provision depending on the interest of those responsible for implementing it.

· Institutional vulnerabilities:
a) The lack of a Register to record cases of undue influence adopted in conformity with the provisions of GD 767/2014;

b) Nonexistent/ineffective mechanisms within public agencies to declare presents, in line with Law no.16 of 15 February 2008 on the conflicts of interest, Law no.25 of 22 February 2008 on the Code of Conduct of Public Officials, Law no.90 of 25 April 2008 on Preventing and Combating Corruption, and Government Decision no.134 of 22 February 2013 establishing the permitted value of gifts offered as a symbol, out of politeness or in the course of protocol arrangements and approving the Regulation on keeping records, evaluating, keeping, utilizing and gaining ownership of gifts offered as a symbol, out of politeness or in the course of protocol arrangements;

c) Inadequate implementation of the financial management and control mechanisms, which include among other anticorruption procedures  (Law no.229 of 23 September 2010)
;

d) Insufficient knowledge of national anticorruption standards, generating risks such as reduced vigilance and awareness of the integrity requirements and of the consequences of corrupt behavior
; 

e) Failure to implement/inadequate implementation of management risks, including corruption risks;

f) Insufficient thresholds against abuses and actions on one’s own initiative;

g) Conflicts at the managerial level within public entities, which negatively impacts on the impartiality and objectivity of the disciplinary commission examining reports on the negative results of integrity tests; 

h) Inadequate supervision from the manager or from the hierarchically superior body.

The findings listed above have demonstrated that that kind of professional, moral and ethical climate which Law 325/2013 aspires to establish within the public entities is still underdeveloped at present, despite the multitude of anticorruption standards provided by the existing laws and regulations. 
However, following efforts to verify the preparedness of public entities for Law 325/2013’s entering into force, and efforts to provide methodological support for this purpose, as is described in sections 2.2. and 2.3. above, public entities increasingly embrace anticorruption standards. All the public entities checked directly by the NAC for compliance with the requirements of Law 325/2013 communicated that they created departmental mechanisms for preventing corruption; yet their involvement in verifying the levels of compliance by OSSCs has been limited (see details in section 2.2.). 
The conducting of tests of professional integrity at the level of OSSCs rather than at the level of central public authorities has confirmed yet again the necessity of additional interventions from the NAC and the central public authorities precisely at this level (see section 3.1.). 
Practically all the public entities where tests of professional integrity were conducted created the required registers immediately, requesting the NAC to provide anticorruption training to their public agents right after the completion of the disciplinary procedures. And shortly after that the NAC started receiving reports of attempts of active corruption and instances of undue influence from public agents at these entities.
Section 4.2. 

Reporting of corruption acts by public agents 
Even if the greatest majority of the public agents who were tested for professional integrity until 30 January 2015 had negative results, a positive impact of Law 325/2013 was nevertheless attained in terms of tolerance to corruption among public agents. An amplification of the preventive and admonitory effect of the Law is noticeable, as the cases where public agents refuse to accept and subsequently report attempts to be attracted into acts of corruption and related acts have significantly increased un number.   

To illustrate the changes that have occurred with the implementation of Law 325/2013, below is a table containing the number of reports of instances of active corruption and undue influence received by the NAC during 2012-2015:
	Year
	2012
	2013
	2014
	2015

	
	
	
	before August 14
	after 

August  8
	as of February 14

	Total cases reported
	9

	7

	18
	158
	63

	Average monthly rate
	0.7
	0.6
	3
	35
	42


Considering that the notion of undue influence was introduced with the adoption of Law 325/2013, it must be stressed that reports of undue influence submitted in the years 2014 and 2015 represent just 7-8% of the total. They were still included, because undue influence is a precursor of acts of corruption (when left without response), and only those instances of undue influence which cannot be settled internally and create a real threat for an act of corruption are reported to the NAC. Visually, the upward trend of the number of reports of active corruption and undue influence is illustrated in the chart below.
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From the chart above, one can conclude that Law 325/2013 has produced remarkable changes in how public agents denounce active corruption. Compared to 2013, when the number of reports of active corruption submitted to the NAC averaged 0.6 a month:

· in 2014, before Law 325/2014 entered into effect on 14 August 2014, the average monthly rate of reporting rose 5-fold, 
· in 2014, after Law’s 325/2014 entering into effect, the average monthly rate of reporting rose by 58 times,
· in 2015, as of 14 February 2015, the average monthly rate of reporting rose by as much as 70 times
.
Analyzing the sources of reports in 2014, one can see that most cases were reported to the NAC by the employees of the following public entities:

· Customs Service – 59;
· Ministry of the Interior – 41;
· Ministry of Justice’s Civil Registration Offices – 19;
· NAC – 17;
· Health care institutions – 6; 
· Courts of law – 6
;
· Mayor’s offices – 5.
· Other entities – 23.

Correspondingly, there was also a 4-fold rise in the number of criminal cases conducted by the NAC under Art.325 of the Criminal Code (active corruption) compared to 2013. Specifically, in 2014, the NAC investigated 44 such criminal cases, which represented roughly a quarter of all the reported cases. The reason that makes it impossible to investigate all the reported cases of active corruption is their inefficient reporting, for example when it’s delayed or evidence is not secured. Of the 176 cases of active corruption reported in 2014, 100 were reported by customs and MoI officers. In most cases, the information was reported to the NAC several days or even weeks later, and the denouncers – who in this case have a special status – did little to arrest the briber in the act, to preserve the physical evidence (for example, money or the papers in which the money was tucked), or secure other evidence (for example, footage from car cameras and other recording devices), with the offender leaving the scene unobstructed or sometimes even the country. In such conditions, the NAC can only summon the alleged offender, who will in most cases deny any wrongdoing and sometimes will even seek to hold the denouncer responsible for breach of duty.
To overcome this problem, the NAC held a number of meetings with representatives of law-enforcement agencies and special-status institutions that have departments of internal security and capabilities of operative interventions. Those meetings revealed that the agencies have yet to improve their competence in how to classify and formally register corruption-related offenses, with methodical recommendations being requested in this respect. The NAC developed a draft Guide for reporting active corruption, undue influence and for declaring gifts, which is now in the process of being finalized (see more details about the Guide in section 2.3. above).
Section 4.3. 

International interest for the implementation of Law 325/2013
As already mentioned in the introduction to Chapter 4, the implementation of Law 325/2013 and the first results of the tests have attracted the attention of anticorruption agencies from the region, which showed willingness to follow in Moldova’s footsteps in this area. This is in particular the case of Ukraine, Serbia and Lithuania. Moreover, the Council of Europe and the Regional Anticorruption Initiative for South East Europe are willing to hold activities to discuss the experience of Moldova in carrying out integrity tests, including from a comparative angle, and propose it as a model of good practices to be followed by other countries.
In particular, in the autumn of 2014, the NAC hosted a delegation from the Ukrainian Ministry of Justice that included the creators of Ukraine’s anticorruption reform and of the Anticorruption Bureau. The main purpose of the visit was to better understand the practical mechanisms of implementing integrity testing in Moldova. The visit lasted for two days, during which the Ukrainian delegation discussed with NAC specialists. They communicated to the NAC that Law 325/2013 was translated into Ukrainian to serve as a model for a bill, and the delegation wanted to learn first-hand whether there were implementation aspects that could be improved.
At the end of 2014, the NAC was contacted by representatives of the Lithuanian Parliament’s Anticorruption Committee, who invited NAC representatives to Lithuania to share their integrity testing experience with the Committee and the Special Investigation Service, the country’s anticorruption agency. 

At the beginning of 2015, the Serbian Anti-Corruption Authority requested NAC to accept a delegation in April 2015, to study and borrow NAC’s practice of conducting tests of professional integrity and of building an electronic platform for anticorruption expert reports.
Similarly, at the beginning of 2015, the NAC received messages from representatives of the Council of Europe and the Regional Anticorruption Initiative for South East Europe, making arrangements for a series of activities in Moldova to study and adopt Moldova’s experience in conducting tests of professional integrity. In particular, the Council of Europe plans holding a number of workshops to develop a model law and standard operating procedures for the member-states willing to implement integrity testing. For its part, the Regional Anticorruption Initiative proposed to the NAC to host in the autumn of 2015 a regional event for the Initiative’s member-states, to provide an occasion to share the best corruption-preventing practices in the region, and the reason why Moldova is being selected as host is the opportunity for the representatives of the Initiative’s member-states to discuss in more detail with the NAC specialists about the integrity testing activities.
Considering the above, we can conclude that the implementation of Law 325/2013 in Moldova has generated considerable international interest, which is why the support of the Moldovan Government and Parliament is extremely important in ensuring continuity to the initial accomplishments, because a successful mechanism for testing professional integrity can give Moldova a chance to demonstrate the earnestness of its intention to fight corruption to its development partners.
CHAPTER 5. Difficulties in implementing Law 325/2013
The previous chapters described the efforts undertaken by the NAC to put Law 325/2013 into practice, which has had an impact both at the level of the tested public entities and on the national level, and has attracted attention and even aroused curiosity internationally. As shown in Chapter 4 above, the continuity of the mechanism of professional integrity testing can be crucial for the relationships with Moldova’s development partners, in particular the EU. However, there are a number of factors that could jeopardize the promising achievements of the innovative mechanism of integrity testing. Chapter 5 describes the main hurdles to implementing Law 325/2013, including in particular the failure to adjust the legal framework to the provisions of this special Law (section 5.1.), the constitutional action challenging a number of the Law’s provisions (section 5.2.) and a lack of digitalized records of public entities and agents subject to testing (section 5.3.).
Section 5.1. 

Failure to adjust the legal framework to Law 325/2013
Section 2.4. above discussed the efforts made by the NAC to bring the existing legal framework in line with Law 325/2013 and to clarify some provisions contained in it (see the draft Law proposed by the NAC and the accompanying explanatory note in Annex F to the Report). For the reasons explained above – delays within the Government, endless bureaucratic procedures, and preparations for legislative elections – the legislative package has still not been approved by either the Government or the Parliament, with the Government being already 10 months late on meeting the obligations set out in Art.22 par.(4)a) of Law 325/2013. 
Nevertheless, the NAC has taken all the steps to ensure the functionality of Law 325/2013, by securing, among other, the adoption of GD 767/2014 by the Government. These efforts however are not enough. It is crucial to adjust the legislation regulating the activity of public agents to the provisions of Law 325/2013. In particular, adjusting the legal framework is necessary for the following considerations:

           a) it must be ensured that the public agents who disregard the obligations to stay clear of corruption acts and acts of corruptive behavior get dismissed in all cases, 
           b) the Integrity Records database must be created and become functional in order to prevent the re-employment for certain periods of time of public agents who fail the integrity tests and get the corresponding results entered into the database, 
           c) the labor legislation must be adjusted so as to make it impossible for public agents to resign or get transferred during the examination of their test results;
           d) the special laws governing the activity of public agents and the Labor Code must be amended to include testing-related reasons for dismissal; 
           e) it must be clarified how the Law applies to persons in positions of public dignity who are appointed to public entities as opposed to being employed;
           f) the minimum integrity and ethical standards must be uniform for all categories of public agents;

           g) the classification of acts of corruptive behavior must be clarified, by adjusting the list included in Law no.90/2008 on Preventing and Combating Corruption to all the other standards contained in the anticorruption legislation on public agents, and a clear line must be drawn between which acts of corruptive behavior shall be punished under administrative law and which under criminal law;
           h) the authority of various law-enforcement agencies to investigate and make decisions in corruption-related cases must be clearly delineated, etc.

The legislative shortcomings described above need to be removed as soon as possible, as they can jeopardize the integrity testing mechanism by generating negative precedents, such as failure to dismiss public agents involved in corrupt activities in all cases, their re-employment within the same or other public entities shortly after tests were failed, or the annulment by judicial action of the sanctions imposed following the tests, because such grounds for disciplinary sanctioning (including dismissal) are still not included in the labor legislation and the special laws regulating the work of public agents. 
If such precedents appear, in a short time this could send a message to public agents that any integrity test, even if it reveals their involvement in corrupt activities in the exercise of their duty, wouldn’t be a serious problem, as they will be able to continue working in the public sector and further exploit their position to their own benefit of illicit enrichment rather than pursue the public interest. Inevitably, the preventive and admonitory effect of creating intolerance to corruption among public agents, the rising rates of instances of active corruption reported by them, the integrity measures taken at the level of institutions to reduce risks and vulnerabilities, the interest shown internationally in capitalizing on Moldova’s experience – all these accomplishments that the NAC has worked hard to achieve, will then go down the drain. 
Today, the great delay in adjusting the legal framework to the provisions of Law 325/2013 represents the greatest threat to integrity testing, risking to undermine it and reduce the impact of this Law on public agents. 
The risks discussed above are also compounded by the doubts sown in relation to a constitutional action by a group of MPs against some provisions of Law 325/2013, which is examined in the following section.
Section 5.2. 

Provisions challenged as unconstitutional
On 20 June 2014, a group of deputies of the Moldovan Parliament challenged as unconstitutional the provisions that count the courts of law of all levels and the Constitutional Court among the public entities whose employees fall within the scope of Law 325/2013. On 31 July 2014, the applicants supplemented their initial arguments. In particular, the applicants argue that judges  must not be subject to tests of professional integrity, as this would undermine their independence, which is crucial in discharging the important duties laid on them.
The NAC requested the Constitutional Court to postpone the examination of the matter until the end of 2014, to allow the Moldovan Parliament time to introduce the legislative amendments  necessary to remove the doubts as to whether or not judges fall under the scope of the Law. In the meantime, the Court requested the Venice Commission to provide an expert opinion on the subject, with an amicus curiae brief being issued in December 2014. While not dismissing the lawfulness of the mechanism of testing professional integrity in principle, the Venice Commission pointed to a number of shortcomings of Law 325/2013 where it relates to judges. Although it only concerned judges, the public opinion and the public agents, other than judges, perceived the information delivered by the brief as an indicator of the Law’s faultiness, which should be a reason for the Constitutional Court to invalidate it altogether.
Shortly before the Venice Commission’s brief was published, the NAC sent the first installment of negative reports to public entities. With the brief’s publishing, many public agents took leaves of office in the hopes that Law 325/2013 would be revoked, sparing them the trouble of appearing before the disciplinary committee to face dismissal. The arguments contained in the Venice Commission’s brief were often cited in their appeals against the imposed sanctions, even though those arguments were true only for the judges. 
So, even if Law 325/2013 has been challenged only where it applies to judges, the public agents with integrity problems, both those revealed as such during the NAC tests and those who weren’t, are hoping that Law 325/2013 would be annulled and are taking steps to get away unpunished. Such a climate of incertitude doesn’t allow public entities and agents to concentrate on complying fully with the norms of professional integrity prescribed by 325/2013, which negatively affects the preventive effect achieved earlier.
The Constitutional Court requested the Government to deliver its opinion on the supplementary arguments of the appeal and on the Venice Commission’s brief. The NAC submitted its brief to the Ministry of Justice, to the Government and directly to the Constitutional Court, considering the fact that the Government’s common opinion failed to take into account the NAC’s opinion. For more details, the NAC’s arguments on the appeal submitted to the Constitutional Court and on the Venice Commission’s brief is available in Annex D to the Report.
In the list of difficulties in implementing Law 325/2013, the constitutional action and the procedures related to it, as well as the fact that the Constitutional Court has not yet delivered a decision on the appeal, represent the second major impediment obstructing the progress of Law 325/2013.
Section 5.3. 

Lack of digitalized records of entities and public agents
Another difficulty in implementing Law 325/2013 relates to the huge number of public agents subject to professional integrity testing and who, as estimated in section 2.2. above, amount to more than 114,000 people. In fact, the problem is not as much the high number per se, as is the difficulties with properly identifying and following the professional career of the public agents who failed the tests of professional integrity,  given the lack of a digitalized database to facilitate the task. 
The NAC is trying to overcome this problem by requesting additional information from public entities about the OSSCs, the number and lists of the public agents employed (see the letters mailed out by the NAC in Annex A to the Report). Another solution is to create the “Integrity Records” electronic platform, which would provide connection to the existing databases and possibly to the Electronic Register of Public Functionaries, run by the State Chancellery (see details in section 2.5. above).
To conclude, the current absence of digitalized records of public agents creates impediments to planning the integrity tests, identifying the targets, and monitoring the career of the public agents who fail the integrity tests carried out by the NAC. In the list of difficulties obstructing the normal implementation of Law 325/2013 this issue ranks third.
Annexes to the Report

ANNEX A.
Model of letters sent by the NAC to public entities, including the model of the notice of acknowledgment for public agents
[Letter 1, sent in the period from 14 to 21 February 2014]
Dear Mr./Ms./Mrs. __________,

           The National Anticorruption Center is hereby informing you that the public agents employed by the public entity that you are running, as well as those employed by the organizational structures under the jurisdiction of your entity, fall under the scope of Art.4 of, and Annex to the Professional Integrity Testing Law, no.325 of 23 December 2013 (Law 235/23.12.2013), published in the Official Gazette of the Republic of Moldova no.35-41 of 14 February 2014. The tests of professional integrity in relation to these employees shall be performed by the National Anticorruption Center starting from 14 August 2014. Until this date, pursuant to Art.22 par.(3) of the Law, the National Anticorruption Center shall verify the public entities’ compliance with the requirements to prepare the public agents and to develop relevant internal rules of procedure as required by the Law, and shall offer methodological support as necessary.


Considering the above, please be advised that, in accordance with Art.7 par.(2) and Art.22 par.(1) of Law no.235/23.12.2013, within 10 days of the Law’s publishing, you are obligated to notify your employees, and request their signature as acknowledgement, that they can be subjected to professional integrity testing. Please note that the procedure of requesting the signature of the public agents in question does not have the purpose of securing their consent to be subjected to tests of professional integrity, but merely of notifying them about such a possibility, about what consequences expect them in the event of failing an integrity test, and about their rights and obligations in relation to this. The employees’ refusal to sign the notices of acknowledgement shall not relieve them from potentially being subjected to integrity tests and shall not absolve them from liability in the event of negative results. 

Art.6 par.(1) of the Law also requires you to notify them of the right to, and legal ways of, challenging the disciplinary sanctions imposed as a result of the tests of professional integrity. 

To facilitate the fulfillment of your duty to deliver the notification, please find annexed to this letter a model of a Notice of Acknowledgement that should serve as methodological guidance.


To ensure the fulfillment of the obligations placed on the National Anticorruption Center under Art.22 par.(3) of Law 325/23.12.2013, we are respectfully requesting you to send us information on the process of notifying the public agents employed by your public entity and by the organizational structures under the jurisdiction of your entity, as well as information about the existence and implementation of the internal rules of procedure needed for the public agents in question to be able to successfully pass tests of professional integrity. The information must be submitted until 20 April 2014 and shall contain the following: 

· the list of public agents employed by your public entity and by the organizational structures under the jurisdiction of your entity who have been notified, and acknowledged it by signature, that they can be subjected to integrity testing;

· the list of public agents employed by your public entity and by the organizational structures under the jurisdiction of your entity who refused to sign their notices of acknowledgement about the possibility of being subjected to integrity testing;
· whether there exists, and the procedure of keeping a Register to record reports of alleged violations committed within public entities, as required by Government Decision no.707 of 9 September 2013 approving the Framework Regulation on Integrity Whistleblowers; 

· whether there exists, and the procedure of keeping a Register to record presents (date and number of order/decision to establish a Commission for assessing and registering presents, the name of the person responsible for keeping the Register of Presents, the form of the Register of Presents – conventional and/or digital, in accordance with Government Decision no.134 of 22 February 2013 establishing the permitted value of gifts offered as a symbol, out of politeness or in the course of protocol arrangements and approving the Regulation on keeping records, evaluating, keeping, utilizing and gaining ownership of gifts offered as a symbol, out of politeness or in the course of protocol arrangements); 

· whether there exists, and the procedure of keeping records of conflicts of interest reported by employees at public entities under Art.9 of the Law on Conflicts of Interests no.16-XVI of 15 February 2008 (not to be confused with the Register of personal interests, kept under Art.15 par.(3) of Law no.16-XVI of 15 February 2008). 

Additionally, please bear in mind that the obligation of public entities pursuant to Art.7 par.(2)b) also includes keeping records of cases of undue influence, in conformity with a Regulation to be approved by the Government. In this respect, we are requesting you to inform the National Anticorruption Center about the adoption of internal rules of keeping such records within one month after the Government adopts said Regulation.

If needed, the Center is available to provide methodological assistance with developing and/or adjusting the relevant internal rules of procedure. Useful relevant information is available on the website www.cna.md, at the Corruption Prevention/Professional Integrity Testing compartment:

1. Law no.325 of  23 December 2013 on  Professional Integrity Testing;

2. Model Register to record reports of alleged violations committed within public entities;

3. Model Register to record presents;

4. Model Register to record conflicts of interest reported by employees at public entities.

5. Model Register to report instances of undue influence on employees at public entities (preliminary version, currently used at the National Anticorruption Center).

Annex:  Notice of Acknowledgement under Law no.325 of 23 December 2014 on Professional Integrity Testing (model recommended as methodological guidance).

Sincerely,

deputy director                                                                                                     Cristina  ŢĂRNĂ    

NOTICE OF ACKNOWLEDGEMENT
under Law no.325 of 23 December 2013
on Professional Integrity Testing
I, the undersigned________________________________________________________, 

                                                                         

(last name, first name, father’s name)
employed at the public entity  _______________________________________________, 

(name of entity)
as __________________________________________________________________,

(position)

hereby confirm the following:

1.   I have been notified of the possibility of being subjected to tests of professional integrity performed by the National Anticorruption Center, starting from 14 August 2014. The tests will be performed by creating and employing virtual, simulated situations, similar to those existing in my regular professional activity, and taking the form of dissimulated operations, determined by my activity and behavior, for the purpose of passively observing and establishing my reaction and conduct. 

2.    I am aware that I have the following obligations under Art.6 par.(2) of Law no.325/23.12.2013:

a) to keep clear of acts of corruption, acts related to corruption and acts of corruptive behavior in my professional activity;

b) to report without delay to the competent bodies any attempt to be attracted in activities referred to in let.a);

c) to communicate in writing to the head of the public entity where I work any instance of undue influence;

d) to declare presents in conformity with the legislation in force.

3.  I have been notified that following a negative result of the tests of professional integrity disciplinary sanctions shall ensue, including dismissal (Art.16 of Law no.325/23.12.2013). I am aware that the sanction of dismissal is mandatory if the test reveals that I have committed violations under Art.6 par.(2)a).

4.   In accordance with Art.6(1) and Art.17 of Law no.325/23.12.2013, I have been informed that any disciplinary sanction imposed as a result of a negative integrity test result may be appealed in court in an administrative procedure, in the manner prescribed the law. 

5.   I am aware that my refusal to sign the present notice does not absolve me from disciplinary liability in the event of a negative integrity test result.

        Employee:
 
Official responsible for notification
      at the public entity:

______________/_______________

______________/_______________


                (date /  signature) 




              (date /  signature)
Remark by the official responsible for notification at the public entity about the refusal of the employee to sign the notice of acknowledgement: __________________________________________________
_____________________________________________________________________________

[Letter 2, sent on 27 October 2014]

To the Local Public Administration of First Level, 

                                                             (according to the list)

We are writing to remind you that, for the purpose of ensuring the fulfillment of the obligations placed on the National Anticorruption Center under Art.22 par.(3) of Law 325/23.12.2013, on XX February 2014 we wrote you letter #XX, which was left unanswered.

We are requesting you once again to send us the following information: 

· the list of public agents employed by your public entity and by the organizational structures under the jurisdiction of your entity who have been notified, and acknowledged it by signature, that they can be subjected to integrity testing;

· the list of public agents employed by your public entity and by the organizational structures under the jurisdiction of your entity who refused to sign their notices of acknowledgement about the possibility of being subjected to integrity testing;

· whether there exists, and the procedure of keeping a Register to record reports of alleged violations committed within public entities, as required by Government Decision no.707 of 9 September 2013 approving the Framework Regulation on Integrity Whistleblowers.

· whether there exists, and the procedure of keeping a Register to record instances of undue influence;
· whether there exists, and the procedure of keeping a Register to record presents (date and number of order/decision to establish a Commission for assessing and registering presents, the name of the person responsible for keeping the Register of Presents, the form of the Register of Presents – conventional and/or digital, in accordance with Government Decision no.134 of 22 February 2013 establishing the permitted value of gifts offered as a symbol, out of politeness or in the course of protocol arrangements and approving the Regulation on keeping records, evaluating, keeping, utilizing and gaining ownership of gifts offered as a symbol, out of politeness or in the course of protocol arrangements);
· whether there exists, and the procedure of keeping records of conflicts of interest reported by employees at public entities under Art.9 of the Law on Conflicts of Interests no.16-XVI of 15 February 2008 (not to be confused with the Register of personal interests, kept under Art.15 par.(3) of Law no.16-XVI of 15 February 2008). 

If needed, the Center is available to provide methodological assistance with developing and/or adjusting the relevant internal rules of procedure. Useful relevant information is available on the website www.cna.md, at the Corruption Prevention/Professional Integrity Testing compartment:

6. Law no.325 of  23 December 2013 on  Professional Integrity Testing;

7. Model Register to record reports of alleged violations committed within public entities;

8. Model Register to record presents;

9. Model Register to record conflicts of interest reported by employees at public entities.

10. Model Register to report instances of undue influence on employees at public entities (preliminary version, currently used at the National Anticorruption Center).

The information must be submitted until 5 November 2014
Director                                                                                                          Viorel CHETRARU    

[Letter 3, sent on 1 September 2014]

      To public institutions and authorities
                                                                                  (according to the list) 
We are writing to inform you that on 23 December 2013 the Parliament of Moldova adopted the Professional Integrity Testing Law, based on which starting from 14 August 2014 the National Anticorruption Agency will perform tests of professional integrity on all the employees of the public entities listed in the Annex to Law no.325/2013, except for the Security and Intelligence Service. 

In accordance with  the Annex to Law no.325/2013, the public entities whose employees are subject to integrity testing include, among other, the authorities of specialized central public administration(Ministries and other central administrative authorities subordinated to the Government and organizational structures under their jurisdiction). 

Art.2 of Law no.98 of 4 May 2012 on Specialized Central Public Administration states that the organizational structures under their jurisdiction include: subordinated administrative authorities, decentralized and subordinated public services, and public institutions where Ministries, the State Chancellery or other central administrative authority have a founder status. 

In this context, considering the importance of ensuring that public agents have professional integrity, and in an effort to put the provisions of Law 325/2013 into practice, we are requesting you to submit by August 29 this year an exhaustive list:

a) of the subordinated administrative authorities;

b) of the decentralized and subordinated public services; and
c) of the public institutions where your institution/authority has a founder status.

Additionally, we are asking you to communicate the founding acts that incorporated these entities (Law, Government Decision or departmental act) and the number of employees.

Deputy director                                                                                 Cristina ŢĂRNĂ
[Letter 4, sent on 1 September 2014]

                                  To public institutions and authorities
                                                                                  (according to the list)

  In response to our request 06/3177 from 18 August 2014  to submit, by August 29 this year, an exhaustive list of the subordinated administrative authorities, of the decentralized and subordinated public services, and of the public institutions where your institution/authority has a founder status, some public entities failed to present the required information, and others submitted incomplete information.

   Considering the above, to achieve a more efficient cooperation and have reliable and complete data records, please find enclosed a table which we are asking you to fill out with the required information and e-mail it back by 11 September 2014 to  elena.bedros@cna.md.

   Attachments: 3 pages.

   Sincerely,

   Deputy director                                                                   Cristina ŢĂRNĂ
List of Ministries, State Chancellery, other
specialized central public authorities (SCPAs)

	No.
	Ministry, Chancellery, other SCPAs
	Number of public agents in the categories of:
	Founding act 

	
	
	Public functionaries with special status
	Public functionaries
	Support personnel
	

	
	
	
	
	
	


List of organizational structures under the jurisdiction of 
Ministries, the State Chancellery, other SCPAs
1) Subordinated public authorities:

	No.
	Name
	Number of public agents in the categories of:
	Founding act

	
	
	Public functionaries with special status
	Public functionaries
	Employees providing public services
	Support personnel
	

	
	
	
	
	
	
	


2) Decentralized public services
	No.
	Name
	Number of public agents in the categories of:
	Founding act


	
	
	Public functionaries with special status
	Public functionaries
	Employees providing public services
	Support personnel
	

	
	
	
	
	
	
	


3) Subordinated public services
	No.
	Name
	Number of public agents in the categories of:
	Founding act


	
	
	Public functionaries with special status
	Public functionaries
	Employees providing public services
	Support personnel
	

	
	
	
	
	
	
	


4) Public institutions where SCPAs have a founder status
	No.
	Name
	Number of public agents in the categories of:
	Founding act


	
	
	Public functionaries with special status
	Public functionaries
	Employees providing public services
	Support personnel
	

	
	
	
	
	
	
	


ANNEX B.

List of public entities that received letters of verification
	No.
	Type of public entities (PEs)
	Total PEs of each type
	Notification by PEs of public agents (PAs) verified by NAC
	PEs that provided answers
	PAs who signed
	PAs who did NOT sign
	Estimated number of PAs
	Remarks about incompleteness

	
	
	
	directly
	through other PEs
	
	
	
	
	

	1
	Secretary of the Parliament
	1
	1
	-
	1
	202
	-
	202
	The exact number of PAs who signed wasn’t provided

	2
	Executive Office of the President of Moldova
	1
	1
	-
	1
	72
	-
	72
	-

	3
	State Chancellery
	1
	1
	-
	1
	205
	34
	239
	-

	4
	State Chancellery’s Territorial Offices
	10
	-
	10
	10
	96
	222
	318
	-

	5-27
	Authorities of specialized central public administration (Ministries, other central administrative authorities subordinated to the Govt.)


	5
	Ministry of Economy 
	1
	1
	-
	1
	163
	-
	163
	-

	
	
	6
	Ministry of Finance 
	1
	1
	-
	1
	254
	277
	531
	

	
	
	7
	Ministry of Justice
	1
	1
	-
	1
	138
	-
	138
	

	
	
	8
	Ministry of the Interior 
	1
	1
	-
	1
	139
	-
	139
	Numbers provided without indicating positions

	
	
	9
	Ministry of Foreign Affairs and European Integration 
	1
	1
	-
	1
	59
	119
	178
	

	
	
	10
	Ministry of Defense 
	1
	1
	-
	1
	78
	-
	78
	

	
	
	11
	Ministry of Regional Development and Construction 
	1
	1
	-
	1
	58
	16
	74
	

	
	
	12
	Ministry of Agriculture and Food Industry 
	1
	1
	-
	1
	28
	67
	95
	

	
	
	13
	Ministry of Transport and Roads 
	1
	1
	-
	1
	41
	6
	47
	

	
	
	14
	Ministry of Environment 
	1
	1
	-
	1
	52
	-
	52
	

	
	
	15
	Ministry of Education 
	1
	1
	-
	1
	112
	-
	112
	

	
	
	16
	Ministry of Culture 
	1
	1
	-
	1
	46
	-
	46
	

	
	
	17
	Ministry of Labor, Social Protection and Family 
	1
	1
	-
	1
	95
	27
	122
	

	
	
	18
	Ministry of Health 
	1
	1
	-
	1
	75
	4
	79
	

	
	
	19
	Ministry of Youth and Sports 
	1
	1
	-
	1
	36
	11
	47
	

	
	
	20
	Ministry of Information and Communication Technology
	1
	1
	-
	1
	36
	1
	37
	

	
	
	21
	National Statistics Bureau 
	1
	1
	-
	1
	185
	10
	195
	

	
	
	22
	Land and Cadaster Agency 
	1
	1
	-
	1
	42
	-
	42
	

	
	
	23
	Bureau for Interethnic Affairs 
	1
	1
	-
	1
	17
	8
	25
	

	
	
	24
	Forestry Agency “Moldsilva” 
	1
	1
	-
	1
	56
	-
	56
	

	
	
	25
	Agency for Material Reserves 
	1
	1
	-
	1
	20
	11
	31
	

	
	
	26
	Tourism Agency
	1
	1
	-
	1
	18
	2
	20
	

	
	
	27
	National Anticorruption Center
	1
	1
	-
	1
	350
	-
	350
	-

	28-50
	Organizational structures under the jurisdiction (OSSCs) of specialized central public authorities  (Ministries, other central administrative authorities subordinated to the Govt.)


	28
	Ministry of Economy OSSCs
	14
	-
	14
	5 (-9)
	191
	337
	528
	No. of PEs that provided answers was estimated

	
	
	29
	Ministry of Finance OSSCs
	86
	-
	86
	73 (-13)
	3.368
	594
	3.962
	No. of PEs that provided answers was estimated

	
	
	30
	Ministry of Justice OSSCs
	117
	-
	117
	117
	3.794
	630
	4.424
	

	
	
	31
	Ministry of the Interior OSSCs 
	66
	-
	66
	66
	17.641
	-
	17.641
	Numbers provided without indicating positions

	
	
	32
	OSSCs of the Ministry of Foreign Affairs and European Integration
	38
	-
	38
	38
	350
	-
	350
	

	
	
	33
	Ministry of Defense OSSCs 
	26
	-
	26
	26
	2.710
	-
	2.710
	

	
	
	34
	OSSCs of the Ministry of Regional Development and Construction
	5
	-
	5
	1
	60
	73
	133
	

	
	
	35
	OSSCs of the Ministry of Agriculture and Food Industry 
	21
	-
	21
	1 (-20)
	29
	3.282
	3.311
	No. of PEs that provided answers was estimated

	
	
	36
	OSSCs of the Ministry of Transport and Roads
	19
	-
	19
	0
	0
	12.692
	12.692
	

	
	
	37
	Ministry of Environment OSSCs 
	49
	-
	49
	49
	713
	-
	713
	

	
	
	38
	Ministry of Education OSSCs 
	128
	-
	128
	0
	0
	unknown
	unknown
	

	
	
	39
	Ministry of Culture OSSCs 
	39
	-
	39
	0
	-
	5.445
	5.445
	

	
	
	40
	OSSCs of the Ministry of Labor, Social Protection and Family 
	22
	-
	22
	2 (-20)
	423
	2.279
	2.702
	No. of PEs that provided answers was estimated

	
	
	41
	Ministry of Health OSSCs 
	88
	-
	88
	0
	-
	22.988
	22.988
	

	
	
	42
	OSSCs of the Ministry of Youth and Sports 
	20
	-
	20
	20
	510
	3
	513
	

	
	
	43
	OSSCs of the Ministry of ICT
	-
	-
	-
	-
	-
	-
	-
	

	
	
	44
	OSSCs of the National Statistics Bureau 
	36
	-
	36
	-
	0
	463
	463
	

	
	
	45
	OSSCs of the Land and Cadaster Agency 
	36
	-
	36
	36
	929
	-
	929
	

	
	
	46
	OSSCs of the Bureau for Interethnic Affairs 
	-
	-
	-
	-
	-
	-
	-
	

	
	
	47
	Moldsilva OSSCs 
	-
	-
	-
	-
	-
	-
	-
	

	
	
	48
	OSSCs of the Agency for Material Reserves 
	-
	-
	-
	-
	-
	-
	-
	

	
	
	49
	Tourism Agency OSSCs
	-
	-
	-
	-
	-
	-
	-
	

	
	
	50
	OSSCs of the National Anticorruption Center 
	-
	-
	-
	-
	-
	-
	-
	

	51
	Superior Council of Magistracy (SCM)
	1
	1
	-
	1
	23
	22
	45
	

	52-55
	SCM boards and agencies
	52
	Board for Judicial Career 
	1
	-
	1
	(-1)
	-
	7
	7
	

	
	
	53
	Evaluation Board 
	1
	-
	1
	(-1)
	-
	7
	7
	

	
	
	54
	Disciplinary Board
	1
	-
	1
	(-1)
	-
	9
	9
	

	
	
	55
	Judicial Inspection
	1
	-
	1
	1
	5
	-
	5
	

	56
	Constitutional Court
	1
	1
	-
	1
	26
	-
	26
	

	57-59
	Courts of law of all levels
	57
	Supreme Court of Justice
	1
	1
	-
	1
	222
	-
	222
	

	
	
	58
	Appellate courts
	4
	5
	-
	4
	302
	122
	424
	Including judges, Bender CoA excluded

	
	
	59
	District courts
	47
	47
	-
	39 (-8)
	1.235
	430
	1.665
	

	60-62
	Prosecution service
	60
	Prosecutor General’s Office
	1
	1
	-
	1
	703
	409,5
	245,5
	Generalized info. No. of those who didn’t sign also includes non-employed

	
	
	61
	Territorial prosecutor’s offices
	44
	-
	44
	44
	
	
	750
	

	
	
	62
	Specialized prosecutor’s offices
	8
	-
	8
	8
	
	
	120
	

	63
	Security and Intelligence Service
	1
	1
	-
	-
	-
	-
	-
	Classified

	64
	State Protection and Guards Service
	1
	1
	-
	-
	-
	-
	-
	Classified

	65
	Human Rights Center
	1
	1
	-
	1
	37
	18
	55
	Difference –non-employed

	66
	Court of Auditors
	1
	1
	-
	1
	146
	-
	146
	-

	67
	Central Election Commission
	1
	1
	-
	1
	37
	-
	37
	-

	68
	National Integrity Commission
	1
	1
	-
	1
	19
	1
	20
	-

	69
	National Commission on the Financial Market
	1
	1
	-
	1
	106
	-
	106
	-

	70
	National Bank of Moldova
	1
	1
	-
	1
	427
	-
	427
	-

	71
	National Center for Personal Data Protection
	1
	1
	-
	1
	19
	-
	19
	-

	72
	Broadcasting Coordination Council
	1
	1
	-
	1
	57
	-
	57
	-

	73
	Competitiveness Council
	1
	1
	-
	1
	55
	-
	55
	-

	74
	Council to Prevent and Eliminate Discrimination and Ensure Equality
	1
	1
	-
	1
	11
	-
	11
	-

	75
	National Energy Regulatory Agency
	1
	1
	-
	1
	50
	1
	50
	-

	76
	National ICT Regulatory Agency
	1
	1
	-
	1
	24
	-
	24
	-

	77
	National Social Insurance Corporation
	1
	1
	-
	1
	1.223
	-
	1.223
	-

	78
	State Archive Service
	1
	1
	-
	1
	23
	-
	23
	-

	79
	State Central Archives
	2
	2
	-
	2
	58
	-
	58
	-

	80
	National Council for Accreditation and Attestation
	1
	1
	-
	1
	28
	-
	28
	-

	81
	Supreme Council for Science and Technological Development
	1
	1
	-
	1
	59
	-
	59
	-

	82
	Civil Service Center
	1
	1
	-
	1
	9
	-
	9
	-

	83
	State Special Courier Service
	1
	1
	-
	1
	-
	-
	-
	Classified

	84-85
	Local public authorities
	83
	LPAs of first level
	901
	901
	-
	797      (-104)
	11.699
	4.719,5
	16.418,5
	-

	
	
	84
	LPAs of second level
	32
	32
	-
	31 (-1)
	7.433
	1.163
	8.596
	-

	         TOTALS
	1.890 (1,892 with SIS and NAC included)
	1.036

(with Bender CoA and NAC excluded)
	976
	1.417
including:       

920 
direct answers 
497 indirect answers incorporated in the answers of other PEs
 (178 did not answer, 113 of which verified directly and 65 through other PEs)

	57.427
	56.510
	113.937

(with NAC included)
	MoEd OSSCs, and State Protection and Guards Service, SIS, Special Courier Service (classified) not included


ANNEX C.

List of public entities that failed to submit data on the notification of public agents
1. Ceadir-Lunga District Court
2. Cahul District Court
3. Comrat District Court
4. Dubasari District Court
5. Falesti District Court
6. Grigoriopol District Court
7. Slobozia District Court
8. Soroca District Court
9. Orhei District Council
10. Chisinau (Mayor’s Office)

11. vil. Grătieşti

12. Municipiul Comrat (mayor’s office)
13. vil. Beşghioz, Comrat

14. vil. Chiriet Lunga, Comrat

15. vil. Chirşova, Comrat

16. vil. Congaz, Comrat

17. vil. Copceac, Comrat

18. mun. Tighina (Bender),vil.  Proteagailovca

19. vil. Roşcani, Anenii Noi

20. vil. Abaclia, Basarabeasca

21. vil. Başcalia, Basarabeasca

22. vil. Iserlia, Basarabeasca

23. vil. Sadaclia, Basarabeasca

24. vil. Bulboaca, Briceni

25. vil. Coteala, Briceni

26. vil. Halahora de Sus, Briceni

27. vil. Giurgiuleşti, Cahul

28. vil. Lebedenco, Cahul

29. vil. Tartaul de Salcie, Cahul

30. vil. Radeni, Călăraşi

31. vil. Ţibirica, Călăraşi

32. vil. Baimaclia, Cantemir

33. vil. Capaclia, Cantemir

34. vil. Cociulia, Cantemir

35. vil. Stoianovca, Cantemir

36. vil. Vişniovca, Cantemir

37. vil. Baimaclia, Căuşeni

38. vil.  Chiţcani, Căuşeni

39. vil.  Cremenciug, Căuşeni

40. vil. Gîsca, Căuşeni

41. vil. Pervomaisc, Căuşeni

42. vil. Plop Ştiubei, Căuşeni

43. vil. Sălcuţa, Căuşeni

44. vil. Taraclia, Căuşeni

45. Cimişlia (mayor’s office)
46. vil. Ciucur Mingir, Cimişlia

47. Criuleni (mayor’s office)
48. vil. Jevreni, Criuleni

49. vil. Alexeevca, Edineţ
50. vil. Burlăneşti, Edineţ
51. vil. Cupcini, Edineţ
52. vil. Tîrnova, Edineţ
53. vil. Bocani, Făleşti

54. vil. Hînceşti, Făleşti

55. vil.  Logofteni, Făleşti

56. vil. Natalievca, Făleşti

57. vil. Pînzăreni, Făleşti

58. vil. Răuţel, Făleşti

59. vil. Scumpia, Făleşti

60. vil. Cuhureştii de Sus, Floreşti

61. vil. Cunicea, Floreşti

62. vil. Frumuşica, Floreşti

63. vil. Ghindeşti, Floreşti

64. vil. Gura Căinarului, Floreşti

65. vil. Iliciovca, Floreşti

66. vil. Japca, Floreşti

67. vil. Mărculeşti, Floreşti

68. vil. Camenca, Glodeni

69. vil. Duşmani, Glodeni

70. vil. Mingir, Hînceşti

71. vil. Costeşti, Ialoveni

72. vil. Tochile Răducani, Leova

73. vil. Cioreşti, Nisporeni

74. vil. Marinici, Nisporeni

75. vil. Mileşti, Nisporeni

76. vil. Soltăneşti, Nisporeni

77. vil. Vînători, Nisporeni

78. vil. Bîrnova, Ocniţa

79. vil. Dîngeni, Ocniţa

80. vil. Lipnic, Ocniţa

81. vil. Bolohan, Orhei

82. vil. Bulăieşti, Orhei

83. vil. Ciocîlteni, Orhei

84. vil. Crihana, Orhei

85. vil. Mîrzeşti, Orhei

86. vil. Selişte, Orhei

87. vil. Teleşeu, Orhei

88. vil. Vişcăuţi, Orhei

89. Rîşcani (mayor’s office)
90. vil. Coşcodeni, Sîngerei

91. vil. Alcedar, Şoldăneşti

92. vil. Bulboci, Soroca

93. vil. Holoşniţa, Soroca

94. vil. Racovăţ, Soroca

95. vil. Rubleniţa, Soroca

96. vil. Rudi, Soroca

97. vil. Vărăncău, Soroca

98. vil. Bucovăţ, Străşeni

99. vil. Căpriana, Străşeni

100. vil. Ghelauza, Străşeni

101. vil. Negreşti, Străşeni

102. vil. Lozova , Străşeni

103. vil. Recea, Străşeni

104. vil. Scoreni, Străşeni

105. vil. Tătăreşti, Străşeni

106. vil. Codrul Nou, Teleneşti

107. vil. Condrăteşti, Ungheni

108. vil. Măcăreşti, Ungheni

109. vil. Morenii Noi, Ungheni

110. vil. Negurenii Vechi, Ungheni

111. vil. Petreşti, Ungheni

112. vil. Zagarancea, Ungheni

113. vil. Oxentea, Dubăsari
ANEXA D. 

NAC ‘s Brief to the Constitutional Court
THE NATIONAL ANTICORRUPTUIN CENTER’S OPINION 

on the application filed on 20 June 2014 with the Constitutional Court by the MPs
Igor Vremea, Maria Postoico, Artur Reşetnicov and Galina Balmoş
as supplemented by the applicants on 31 July 2014,
and
on the Amicus Curiae brief delivered by the Venice Commission on 15 December 2014 upon the request of the President of the Constitutional Court on 18 September 2014

in connection with
the action to check the constitutionality of certain provisions of the Law on Professional Integrity Testing no.325/2013 (where it applies to testing professional integrity of judges at courts of law of all levels and at the Constitutional Court)

A. Introductory considerations
1. This brief of the National Anticorruption Center (hereinafter “NAC”) is formulated following the  request of the Government of Moldova no.15/3-26 of 27 January 2015 addressed to the NAC and the Ministry of Justice (hereinafter “MoJ”), which requested the repeat examination, by common agreement, of complaint no.43a/2014 , as supplemented on 31 July 2014, submitted by a group of MPs seeking to check the constitutionality of certain provisions of the Law on Professional Integrity Testing no.325/2013. The Government’s common opinion was requested as soon as feasible, and the MoJ sent a formal request (no.03/575) in this regard to the NAC on 28 January 2015.

2. On 23 December 2013, the Parliament of Moldova adopted Law no.325 on Professional Integrity Testing (hereinafter referred to as “Law 325/2013”), published in the Official Gazette of Moldova no.35-41/73 of 14 February 2014. The provisions of the Law entered into effect for the employees of the NAC and the Security and Intelligence Service (hereinafter “SIS”) on the date of publishing, and for other public agents falling under its scope beginning on  14 August 2014. 

3. Before Law 325/2013 entered into effect for most public agents, on 20 June 2014 a group of MPs – G. Balmoş, M. Postoico, A. Reşetnicov and I. Vremea – requested the Constitutional Court to “check the constitutionality of the provisions ‘Constitutional Court’ and ‘courts of law of all levels’ contained in the Annex to Law no.325 of 23 December 2013 on Professional Integrity Testing”. Further arguments were added to the initial ones in a supplement submitted on 31 June 2014, which argued in particular that “the provisions ‘Constitutional Court’ and ‘courts of law of all levels’ contained in the Annex to Law no.325 of 23 December 2013 on Professional Integrity Testing conflict with the Constitution of Moldova as well as with Art.6 and Art.8 of the Convention for the Protection of Human Rights and Fundamental Freedoms, and as such must be declared unconstitutional”.

4. The NAC’s opinion on complaint no.43a/2014  is that the applicants’ arguments are unfounded, as they seek to render unconstitutional the application of Law 325/2014 to judges at courts of law of all levels and to judges at the Constitutional Court, categories of persons who do not fall under the scope of the Law. For this reason, complaint no.43a/2014  needs to be dismissed by the Court.

B. Scope of Law no.325/2013 on Professional Integrity Testing 

5. Article 2 of Law no.325/2013 states that the purpose of performing tests of professional integrity  is to: a) ensure professional integrity, prevent and fight against corruption within public entities; b) verify how public agents observe their obligations and duties as well as rules of conduct; c) identify, assess and remove any vulnerabilities or risks that could influence or favor corruption acts, corruption-related acts or acts of corruptive behavior; and d) prevent undue influence from affecting the exercise of professional obligations or duties by public agents.

6. Article 4 of Law no.325/2014 defines “the test of professional integrity” as “the act of a tester creating and using virtual, simulated situations, similar to those existing in the regular professional activity, taking the form of dissimulated operations, determined by the activity and conduct of the public agent under testing, in order to passively observe and establish the reaction and behavior of the public agent under testing”, and  “public agents” as “employees of the public entities listed in the Annex which forms an integral part thereof”. The Law’s Annex contains “public entities whose employees are subject to professional integrity testing” and includes – where it is relevant to the object of complaint no.43a/2014  – “the Constitutional Court” and “courts of law of all levels”.

7. Based on how the definition of public agents is formulated in Art.4 and on how the Annex to Law 325/2013 is titled, the persons appointed to public offices by other central public authorities, without having an employment relationship with the public entities listed in the Annex, judges at courts of general jurisdiction and at the Constitutional Court do not fit in the formal definition of “public agents” falling under the scope of the Law, as they are not “employees of the public entities” in question. 

8. The applicants’ apparent confusion that Law 325/2013 could also apply to judges could be caused by the differences between the definition of “public agents” contained in the Bill promoted before its first reading in the Parliament and the Law proper adopted by the Parliament upon the second reading. Moreover, in the original version, the Bill had been debated for more than six months and the drafters did explicitly mention their intention to include judges within the scope of the Law, with the Bill being promoted as part of the planned efforts to implement the 2011-2016 Justice Sector Reform Strategy. In the Bill, whose provisions are being challenged by complaint no.43a/2014 , Art.4 provided the following definition: “public agents – persons who work at the public entities listed in the Annex to the present Law” and the Annex was initially titled “Public entities whose public agents fall under the scope of the Law on Professional Integrity Testing”. 
9. While judges are certainly persons who work at the public entities listed in the Annex, they are not employees of the public entities listed in the Annex. Therefore, we are reiterating our argument that complaint no.43a/2014  is challenging the constitutionality of Law 325/2013’s application to a category – the judges – to whom the Law doesn’t apply anyway.

10. On 14 August 2014, when the NAC effectively began testing the professional integrity of public agents, no such tests were planned for judges at courts of law of all levels or for judges at the Constitutional Court.
C. NAC’s attempt to broaden the legal definition of “public agents”

11. From the moment of the Law’s publishing in the Official Gazette, it became clear to the NAC that the Law had a narrower scope than what was publicly debated and reasoned in the explanatory note accompanying the bill. The stricto sensu interpretation did not allow including judges as subjects of the Law. To avoid misunderstandings and criticism that the NAC could draw by not testing judges for professional integrity, a series of legal measures were undertaken to broaden the notion of “public agents”.

12. In letter no.06/854 of 10 March 2014, the NAC requested the Parliament of Moldova and its Committee on Legal Matters, Appointments and Immunities to ensure a correct application of the provisions on professional integrity testing, in conformity with Art.43(2) of Law no.780/2001 on Legislative Acts, and extend the official interpretation of the notion of “public agent” to cover categories of public offices based on appointment to, and not [only] on employment by public entities. The list of public offices that are held based on appointment was attached to the letter, and it included, inter alia, judges and constitutional justices, in addition to other offices such as ministries, deputy ministries, general directors and deputy directors of central administrative authorities (see Annex no. 1 hereto). These requests were left without an official response.

13. On 28 May 2014 and later on 26 August 2014, the NAC announced its initiative to amend and supplement Law 325/2013 and other pieces of legislation with a view to adjusting the legal framework to the provisions of Law 325/2013, but also for the purpose of amending the definition of “public agents” to have the following meaning: “public functionaries, including public functionaries with special status, militaries, holders of offices of public dignity, employees of the autonomous or regulatory public authorities, of state or municipal enterprises, of other legal entities governed by the public law, employees of the executive staff of holders of public dignity office, as well as other persons providing public services, [working] at the public entities listed in the Annex that is an integral part to this Law, and to whom disciplinary action is legally applicable”
. In the proposed formulation, judges would fit in the category of holders of public dignity offices at the public entities listed in the Annex (courts of law of all levels) and to whom disciplinary action is legally applicable. The proposed legislation also intended to introduce corresponding modifications in the laws governing the status of judges and disciplinary action against them. 

14. Additionally, the bill proposed removing the Constitutional Court from the list of public entities contained in the Annex to Law 325/2013, because this court, by virtue of its specific subject-matter jurisdiction, interacts with a narrow circle of high-ranking officials, which would make it unfeasible for an integrity tester to simulate a virtual situation required for the testing.
15. The bill promoted by the NAC has not been adopted by the Government and the Parliament, which means that Law 325/2013 continues to remain inapplicable to judges.
D. Expert assessments of Law 325/2013 by the Council of Europe before and after its adoption
16. In line with the Action Plan to honor Moldova’s commitments before the Council of Europe, approved by Parliament Resolution no.190 of 12 July 2012, Moldova has an obligation to submit any proposed legislation pertaining to the judiciary, local democracy and other key issues to the Council of Europe for expert assessment before adoption.

17. In total, Law 325/2013 was submitted to be reviewed by Council of Europe experts four times. 

18. The first two expert opinions were delivered on 8 and 28 January 2013 upon MoJ’s request, before the adoption of the Law, and concerned the bill that included judges among the public agents subject to tests of professional integrity. Those expert opinions were offered by the Council of Europe Directorate General of Human Rights and Rule of Law, with one covering the entire concept of the Professional Integrity Testing Bill and the other just the opportunity of making it applicable to judges and prosecutors (see Council of Europe expert opinions in Annex 2). 

19. Two more expert opinions were requested after the adoption of Law 325/2014 in the version where judges were no longer subject to tests of professional integrity. These assessments were requested in September 2014: one by the NAC through the “Good Governance and the Fight Against Corruption” Project under the CoE Eastern Partnership Facility, and the other was requested by the Constitutional Court from the Venice Commission. The resulting expert opinions were delivered on 13 and 19 December 2014. The Venice Commission’s Amicus Curiae brief was requested for the version where Law 325/2013 was applicable to judges, and the expert opinion of Project under the CoE Eastern Partnership Facility was requested for the hypothesis which excluded judges, but could include them if the corresponding amendments were introduced.
· Expert opinion delivered on 8 January 2013 on draft Law 325/2013 (which covered judges as subjects of testing)

20. The first expert opinion from the Council of Europe concerning the draft law in question was offered by the CoE Secretary General’s Directorate General of Human Rights and Rule of Law, on 8 January 2013
. It delivered the following conclusions:

“7.  Conclusion 

For compliance with international standards, the following observations can be made:
[…]
Integrity testing:
a) Effectiveness against corruption: The measure reflects examples of targeted and random testing as successfully carried out in the U.S., UK and Georgia. The OECD, OSCE, UNODC, World Bank and Transparency International have acknowledged targeted and random testing as a very effective tool against corruption.
b) Judicial review – Article 13 of the European Convention on Human Rights (ECHR): Article 15 par. 2 of the Draft Law “On Professional Integrity Testing” seems to limit judicial review to disciplinary sanctions. It cannot be excluded that not only the ensuing sanction but also the testing itself would violate the rights of public officials, especially with regard to their privacy (Article 8 ECHR). Hence, Article 15 par. 2 of the Draft Law should be reviewed in light of Article 13 ECHR and the possibility of challenging the testing in court, as far as it affects individual rights.

This is the only aspect of the Draft Law “On Professional Integrity Testing” which would obviously need review. All following issues probably concern rather the implementation of the Draft Law
c) Agent provocateur - Article 6 ECHR: As far as public officials consent to being subjected to the testing program, their testing within the legal limits would not interfere with their right to a fair trial. Thus, undercover agents could instigate them to commit corruption offences, as long as the instigation is not “excessive” as indicated in Article par. 2 lit. g Draft Law “On Professional Integrity Testing”.

There could be public officials who do not consent to the testing program, and are disciplined because of negative results. There are good arguments that undercover agents could instigate also non-consenting officials to committing corruption offences, as long as the instigation is not “excessive” (Article 6 par. 2 lit. g Draft Law “On Professional Integrity Testing”). In any case, a definitely unobjectionable scenario would be to wait for the public official to start indicating to ask for a bribe; the tester could then step-by-step follow because the official would have then already shown his predisposition for corruption.
d) Privacy – Article 8 ECHR: The right to privacy might not be applicable to integrity testing at the workplace. Even if it is, as far as public officials consent to being subjected to the testing program, their testing within the legal limits would not interfere with their right to privacy.
If public officials do not consent to the testing program, certain case law of the European Court of Human Rights (ECtHR) provides strong arguments why their testing would still be compliant with their right to privacy: the testing is limited to their professional sphere; all officials would know in advance of possible tests; furthermore, the testing would not serve criminal investigations, but only aim at disciplinary proceedings. In addition, public officials have to acquiesce in certain limitations to their human rights. However, the ECtHR has not yet decided specifically on disciplinary testing of public officials. Hence, there remains a manageable risk that the ECtHR might raise concerns with testing public officials who object to this measure. The most prominent aspect in this context could be the absence of any control body for ex ante or ad hoc oversight of integrity testing, such as an investigative judge approving the Testing Plan and its implementation, or a parliamentary committee working confidentially. In addition, ex post judicial review would need to be available with regard to Article 8 as is the case with regard to Article 13 ECHR. Foreseeing more control would reduce the remaining risk of non-compliance with the ECHR.”
· Expert opinion delivered on 28 January 2013 on draft Law 325/2013 (which covered judges as subjects of testing)
21. The second expert opinion from the Council of Europe on the draft law in question, also provided by the CoE Secretary General’s Directorate General of Human Rights and Rule of Law, and which examines separately the opportunity of making it applicable to judges and prosecutors, was delivered on 28 January 2013
. It states the following:

“There is a separate opinion on [this Draft Law] prepared by the Secretariat of the Council of Europe. The considerations and conclusions expressed in this opinion are completely shared here as well. […] 

D) Comment on the Draft Law “On Professional Integrity Testing” 

[…] There is a broad experience of several institutions that such means of “undercover” testing are effective and tend to lead to a quick and considerable reduction of offences in the field of corruption.

The conclusions regarding the compliance of the proposed amendments with European and international standards, especially with the rights covered by the European Convention on Human Rights, is totally shared. In principle, there is no objection to applying such tests also to judges. Also a concern is shared that there is a certain lack of control.
From the point of the judiciary, this last point has special weight because this would affect the independence of the judiciary. It is therefore highly recommended that there is some involvement of the judiciary represented by the Superior Councils, in the elaboration of the general concepts of this tests, and that (due to the fact that an ex-post information to the tested person may be counter productive to this the special way of testing) a small independent body, appointed by the Superior Councils, should be informed and could challenge a test if some rules or rights of the judiciary are considered to have been violated. Following the same concerns as above regarding the amendments to the Law on Polygraph Testing, it seems to be problematic when every competence lies with the National Anticorruption Center and the Security and Information Service of the Republic of Moldova only, with no participation or control of the judiciary.”
· Amicus Curiae brief delivered on 13 December 2014 on certain provisions of Law  325/2013 as adopted (not including judges as subjects of testing)

22. On 18 September 2014, the President of the Constitutional Court requested an Amicus Curiae  opinion from the European Commission for Democracy through Law (Venice Commission) on complaint no.43a/2014 .

23. Section 7 of the Venice Commission’s Amicus Curiae brief, delivered during its plenary session 101 on 12-13 December 2014, states the following:

“GENERAL REMARKS
7. This amicus curiae brief is based on the presumption that Law no. 325 on Professional Integrity Testing (hereinafter, “Law no. 325”) applies to judges, as indicated in the request for the  amicus curiae  brief.  The  “National Anti-Corruption Center” (hereinafter, the “NAC”) informed the Venice Commission that this Law does not apply to judges, but that there is a future plan to introduce the category of judges under the scope of the definition of “public agents” in Law no. 325, but at the same time remove the reference to the Constitutional Court from Appendix 1  to this Law. On the other hand, the request by the President of the Constitutional Court of Moldova as well as the constitutional complaint by the Members of Parliament concerning Law no. 325 -  that inspired this request - assume that this Law also applies to judges. It is not for the Venice Commission to determine the scope of the Law in this respect.  The Venice Commission takes the request of the President of the Constitutional Court as a point of departure and provides this  amicus curiae  brief on the basis of the request’s assumption that Law no. 325 applies to ordinary and constitutional court judges.[underline added].”

24. Without determining whether Law 325/2013 – in the official Romanian version adopted by the Parliament – applies to judges or not, the Venice Commission delivered its brief in the assumption that the provisions of the Law would apply to judges. Further, within the same assumption, the Commission stated explicitly in §15 that this Opinion deals with the specific position of the judiciary with respect to Law no. 325, which means that its conclusions are not applicable to other categories of public agents. 

25. Based on the uncertain hypothesis held by the Venice Commission, as stated in §7, whether or not Law 325/2013 applies to judges, the Amicus Curiae brief culminates with a set of conclusions that are unfavorable for performing tests of professional integrity on ordinary and constitutional judges as long as additional safeguards are not provided to them (§85-98).

26. The NAC believes that the necessity of additional safeguards for judges, as recommended in the Venice Commission’s Amicus Curiae brief, will be an opportunity for improving the proposed legislation that is being prepared by the NAC to amend Law 325/2013 and adjust the legal framework to this Law, in particular where it concerns extending the scope to cover judges.

· Expert opinion delivered on 19 December 2014 assessing Law 325/2013 as adopted (inapplicable to judges)

27. On 29 September 2014, the NAC asked the Council of Europe, via the “Good Governance and the Fight Against Corruption” Project under the CoE Eastern Partnership Facility, for a repeat assessment of Law 325/2013 as adopted by the Parliament, considering the differences from the Bill originally assessed. 
28. The expert opinion, published on 19 December 2014
, provides answers to a number of questions formulated by the NAC, including an answer concerning safeguards for judicial independence in the assumption that in the future tests of professional integrity will extend to cover judges as well:

“7. Integrity tests and independence of judges
Would integrity tests in principle violate the independence of judges, if they were to be applied to

them in the future?
7.1 . International definition
Independence of judges is internationally defined as follows: 

“In the decision-making process, judges should be independent and be able to act without any restriction, improper influence, inducements, pressures, threats or interferences, direct or indirect, from any quarter or for any reason. The law should provide for sanctions against persons seeking to influence judges in any such manner. Judges should have unfettered freedom to decide cases impartially, in accordance with their conscience and their interpretation of the facts, and in pursuance of the prevailing rules of the law. Judges should not be obliged to report on the merits of their cases to anyone outside the judiciary”
 
Thus, independence does not protect judges as a person, but only the independence of their decision making. Therefore, under international standards, judges can enjoy immunity related to their decision making, but not as a personal privilege against any crime they commit outside decision making; in the words of the Venice Commission: 

“To this end they should enjoy functional – but only functional – immunity (immunity from prosecution for acts performed in the exercise of their functions, with the exception of intentional crimes, e.g. taking bribes).”

The independence of judges serves only one purpose: providing citizens with a fair trial. Thus, Article 6 of the European Convention on Human Rights includes “an independent and impartial tribunal” into the key features of a fair trial. Similarly, the Council of Europe Recommendation “on judges: independence, efficiency and responsibilities” states:  

“The external independence of judges is not a prerogative or privilege granted in judges’ own interest but in the interest of the rule of law and of persons seeking and expecting impartial justice.”

7.2 Integrity tests as a protection of independence
The biggest threat to independent decision-making of judges are probably bribes: A bribe puts the independence of corrupt judges up for sale. Corrupt judges trade their independence for money and subjugate themselves to the directions of the bribe-giver. Integrity tests aim at eliminating or substantially reducing the number of bribery incidents. They therefore protect the independence of courts and can restore a system where citizens enjoy their right to an impartial judge . 

7.3 Do integrity tests infringe on independence?
Integrity tests can never make a judge to change his/her decision. Even if integrity tests would go as far as offering a bribe, this would not amount to any undue influence on the impartiality of judges. Such undercover bribe offers would always be “fake” and would not be used to actually influence the outcome of a trial. Therefore, integrity tests do not even touch on the issue of independence of judges.
Judges need certain confidentiality when deliberating on a concrete case as a chamber in camera. Such confidentiality would also help them to find a decision independently. However, there is no such confidentiality when judges communicate with parties. On the contrary, with regard to their impartiality and to the fairness of proceedings, such communication is exactly supposed to be transparent, if it is allowed at all.
 Therefore, any recording during integrity tests performed by court parties could not touch on the independence of judges.”

E. Pertinence of the arguments brought by the applicants in complaint no.43a/2014 of 20 June 2014 and in its supplement of 31 July 2014

29. Considering the above, we will now provide our comments on the content of complaint no.43a/2014.

· Comments on “II – Object of Complaint” 
30.  The applicants argue that Law 325/2013 was adopted “under the guise of fighting corruption” and that in the version in which the Annex to Law 325/2013 explicitly enumerates the Superior Council of Magistracy, its boards and bodies, the Constitutional Court and the courts of law of all levels, the Law fails to ensure “a proper balance between powers in a democratic states”, which can “seriously deteriorate the independence of the judicial system”.

31. We reiterate that the applicants are under a misapprehension about the subjects to whom the Law applies, more exactly to the employees of the listed public entities, and not to the judges, who, while working at those public entities, are not and cannot be in any way assimilated with the employees of those institutions. 

32. The use of professional integrity testing is being recommended as a highly efficient anticorruption instruments in various guides and compilations of good practices developed by leading international organizations such as the: Organization for Economic Cooperation and Development (OECD), the World Bank, the International Monetary Fund (IMF), the Organization for Security and Cooperation in Europe (OSCE), the United Nations (UN), the United Nations Office on Drugs and Crime (UNODC) and Transparency International (TI):

OECD, Managing Conflict of Interest in the Public Sector: A Toolkit:
“[T]he Integrity Test can be a powerful specialised corruption detection tool”
.
OSCE, Best Practices in Combating Corruption:
“Integrity testing has now emerged as a particularly useful tool for cleaning up corrupt police forces– and for keeping them clean.”

UN Handbook on Practical Anti-Corruption Measures for Prosecutors and Investigators:

“It is now clear that it is not enough to clean up an area of corruption when problems begin to surface. Instead, systems must be developed that ensure that there will be no sliding back into systemic corruption. It is in the essential areas of follow-up and monitoring that integrity testing really comes into its own. It has emerged as a particularly useful tool for cleaning up corrupt police forces—and for keeping them clean.

UNODC, Anti-Corruption Toolkit:

“It is one of the most effective tools for eradicating corrupt practices in Government services in an extremely short time. In particular, in cases of rampant corruption and low trust levels by the public, it is one of the few tools that can promise immediate results and help restore trust in public administration”.

World Bank, Preventing Corruption in Prosecution Offices: Understanding and Managing for Integrity:
“Integrity Testing can be a powerful corruption detection tool”
TI, Source Book 2000, Confronting Corruption: The Elements of a National Integrity System recommends extending the applicability of integrity testing to other types of public employees, too, including judges: 

“The concept need not be confined to police activities. In some countries hidden television cameras have been used in the ordinary process of criminal investigations to monitor the illicit activities being conducted in the chambers (or private offices) of judges, capturing corrupt transactions between judges and members of the legal profession. The “integrity testing” technique might therefore be developed in the context of judicial integrity testing. It would also seem to have potential for use in other areas where the public sector is engaged in direct transactions with members of the public, particularly in customs”

31. Although the practice appeared for the first time in the United States, being used by the police since the 1980s, already in 2000 international guides of good practices started recommending extending integrity testing to other categories of public employees. While in most countries integrity testing is being used within the police, there are countries where it has been extended to other public domains as well. Examples include Hungary and Georgia. For instance, in Hungary integrity testing was extended from the police to also cover the customs, tax and emergencies services, and in Georgia, the mysterious petitioner technique (the government’s agent provocateur) is being used across the public sector and was even made available to the private sector as well.

· Comments on “III – Pertinent Legal Framework” 

32. Even if they were under a misapprehension as to the applicability of Law 325/2013 to judges, the applicants failed to provide the full legal framework pertaining to the integrity and ethical standards of judges, which forms the most important part of their independence. 

33. In particular, the applicants omitted to cite Law 554/1995 with Articles 6, 10, 15, 20 and 23, as well as Articles 14 and 15 of the Judges’ Code of Ethics, approved by Decision of the Superior Council of Magistracy no.366/15 of 29 November 2007:

Law on the Status of Judges no. 544-XIII of  20 July 1995 

 Article 6. Requirements for judicial candidates 

(1) Individuals who may run for judicial office are the ones who have a reputation beyond reproach, are citizens of the Republic of Moldova, have domicile in this country and meet the following requirements: 

a) have legal capacity; 

b) have a Bachelor’s degree in Law or equivalent; 

c) have graduated from the National Institute of Justice or have a qualifying length of service as set out in par.(2); 

d) do not have criminal records; 

e) speak the official language; 

f) meet the medical standards required for the job; 

g) has passed polygraph testing.

(2) A length of service qualifying a person to seek judicial office shall be considered a length of service over the last five years in a position of judge or assistant judge of the Constitutional Court, judge in international courts, prosecutor, full professor of law in accredited institutions of higher education, attorney, judicial assistant or court clerk. 

(3) Candidates who have a qualifying length of service as set out in par.(2), except for judges in international courts or judges of the Constitutional Court, shall take an examination before the Graduation Commission of the National Institute of Justice in accordance with the procedure and conditions laid down by Law no.152-XVI of 8 June 2006 on the National Institute of Justice. 

(4) It is considered that a person does not have a reputation beyond reproach within the meaning of par. (1) and cannot seek judicial office when he or she: 

a) has any past criminal record, including expunged ones, or was absolved of criminal liability by an act of amnesty or pardon; 

b) was dismissed from law-enforcement bodies on discrediting grounds or was dismissed for similar reasons from the positions listed in par.(2); 

c) has a demeanor incompatible with the standards of the Judges’ Code of Ethics or engages in  activities incompatible with the norms of this Code. 

(5) A person may seek the office of a judge of an appellate court or of the Supreme Court of Justice if he or she has a minimum experience of 6 and 10 years, respectively, as an ordinary judge. 

6) A person may be appointed military judge if he or she meets the conditions set out in par.(1) and is an active-duty officer. Those who are not active-duty officers shall be granted military ranks. 

Article 10. Selection of, and selecting criteria for judicial candidates 
(1) Judicial candidates shall be selected according to objective, merit-based criteria that take into account their professional background, integrity, skills and efficiency. 

(2) Judicial candidates are selected by the Board for Selection and Career of Judges in accordance with this Law, Law no. 154 of 5 July 2012 on the Selection, Performance Appraisal and Career of Judges and the regulations of the Superior Council of Magistracy. 

  

Article 15. Obligations of judges 

(1) Judges are obligated: 

a) to be impartial; 

b) to ensure protection for the people’s rights and freedoms, honor and dignity; 

c) to strictly follow the law in administering judges and to ensure that the law is interpreted and applied in a uniform manner; 

d) to refrain from any acts which may harm the interests of the office and the reputation of justice, compromise the judges’ honor and dignity, or cast doubt on their objectivity; 

e) to observe the Judges’ Code of Ethics; 

f) to observe secrecy of deliberations and refrain from disclosing any information gained in closed sessions as well as information related to criminal investigations; 

f1) to report any acts of corruption, acts related to corruption and acts of corrupt behavior that they become aware of during the exercise of their duties;

g) to submit declarations of income and assets; 

h) to submit declarations of personal interest; 

i) to check their health as prescribed by art.61. 

(2) In the event that any instance of prohibited communication or attempt of such occurs between a participant in the proceedings or other persons, including holders of public dignity offices, and the judge in the circumstances set out in Art.8(31), the judge must notify in writing, on the same day, the Superior Council of Magistracy.

(3) The failure by a judge to comply with his or her obligations shall attract liability under the present Law. 

Article 20. Judicial Career 

(1) Judicial career involves promoting a judge to a higher court, to a post of president or vice president of a court, as well as transferring a judge to a court of the same level or to a lower court. 

(2) The promotion of a judge to a higher court, to a post of president or vice president of a court, as well as the transfer of a judge to a court of the same level or to a lower court shall be preceded by a performance appraisal of the judge in question in the manner prescribed by Art.13 of this Law, Law no. 154 of 5 July 2012 on the Selection, Performance Appraisal and Career of Judges and the regulations of the Superior Council of Magistracy. 

(3) Judges may request to be transferred to a court of the same level only after 5 years from their appointment, and judges who hold the office of a court’s president or vice president may request to be transferred to a court of the same level or to a lower court after the expiry of their terms in office or after their revocation 

(4) A judge may be promoted to a higher court, to a post of president or vice president of a court, as well as to be transferred to a court of the same level or to a lower court only with his or her consent, on the proposal of the Superior Council of Magistracy, of the President of Moldova or, when applicable, of the Parliament.  
(5) When a court reorganizes or is dissolved, judges shall be transferred, with their consent and in conformity with the Law, to another court. In case of refusal to transfer, judges are free to resign under Art.26. 

(6) Judges shall be considered promoted to a higher court, to the post of a court’s president or vice president, or transferred to a court of the same level or to a lower court on the date of publishing of the Presidential Decree or Parliament’s Decision to this effect. 

(7) A judge sanctioned under disciplinary proceedings or who got an ‘inadequate’ grade following performance appraisal may not be promoted to a higher court, to the post of a court’s president or vice president, may not be transferred to another court, may not be elected as member of the Superior Council of Magistracy or of its Boards and bodies during one year of adopting the decision imposing the sanction. 

  

Article 23. Disciplinary sanctions
(1) Within the conditions of the Law, the following disciplinary sanctions may be imposed on judges: 

a) warning; 

b) reprimand; 

c) severe reprimand;  

e) dismissal; 

f) removal from the post of president or vice president. 

(2) Dismissal shall apply when a judge commits a disciplinary infringement that causes harm to the interests of the office and to the reputation of justice, in the case of repeated disciplinary infringements enumerated in Art.22, and if performance appraisal reveals him or her to be manifestly incapable of holding his or her office. 

(3) If for groundless reasons the presidents (vice presidents) of courts fail to meet the obligations under Art.161 of Law no.514-XIII of 6 July 1995 on the Organization of the Judiciary, have committed the disciplinary violation referred to Art.22.(1)l) of the present Law, or have failed the performance appraisal, they shall be removed from the managerial post in the respective court. 

(4) A disciplinary sanction shall be applied within a 6 months’ term from the date of identifying the misconduct, but no later than one year from the date it was committed. If a national or international court finds by a final decision that a judge committed a disciplinary infringement, the disciplinary sanction shall be applied within one year from the date of the domestic or international court’s decision becoming final. 
  

The Judges’ Code of Ethics
(approved by Decision of the Superior Council of Magistracy no.366/15 of 29 November 2007)

Article 14. Judicial Integrity 
(1) A judge must not request or accept, either directly or indirectly, any payments, presents, services or other benefits, to his/her own advantage or on behalf of his/her family or friends, as consideration for an  act or omission in the exercise of his/her duties in connection with a case that he/she is trying. Violation of this provision is punishable under criminal law and may attract sanctions according to the legislation in force. 

(2) A judge is prohibited from obtaining by illegal means any material assets, services, privileges or other advantages, including by accepting or purchasing goods/services at prices/rates lower than their real value.

 

Article 15. Disciplinary liability of judges
(1) For violating the provisions of this Code, judges shall be disciplinarily accountable in conformity with the legislation in force. 

34. In addition to the relevant national framework, provided incompletely in their complaint, the applicants should have normally cite the international standards applicable to the Republic of Moldova that cover judicial independence, such as the 2002 Bangalore Principles of Judicial Conduct, the Recommendation of the Council of Europe’s Committee of Ministers Rec(2010)12 

of the Committee of Ministers to member states on judges: independence, efficiency and responsibilities, the Report on the Independence of the Judicial System of the European Commission for Democracy through Law (the Venice Commission) CDL-AD(2010)004, Opinion no.1(2001) of the Consultative Council of European Judges (CCJE) for the attention of the Committee of Ministers of the Council of Europe on standards concerning the independence of the judiciary and the irremovability of judges:

THE BANGALORE PRINCIPLES OF JUDICIAL CONDUCT 2002

The Bangalore Draft Code of Judicial Conduct 2001, adopted by the Judicial Group on Strengthening Judicial Integrity, as revised at the Round Table Meeting of Chief Justices, 

held at the Peace Palace, The Hague, November 25-26, 2002

Value 3:

INTEGRITY
Principle: 

Integrity is essential to the proper discharge of the judicial office.

Application:

3.1 A judge shall ensure that his or her conduct is above reproach in the view of a reasonable observer. 

3.2 The behaviour and conduct of a judge must reaffirm the people's faith in the integrity of the judiciary. Justice must not merely be done but must also be seen to be done.

Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states on judges: independence, efficiency and responsibilities (Adopted by the Committee of Ministers on 17 November 2010 at the 1098th meeting of the Ministers' Deputies)

Chapter II – External Independence
11. The external independence of judges is not a prerogative or privilege granted in judges’ own interest but in the interest of the rule of law and of persons seeking and expecting impartial justice. The independence of judges should be regarded as a guarantee of freedom, respect for human rights and impartial application of the law. Judges’ impartiality and independence are essential to guarantee the equality of parties before the courts.

The European Commission for Democracy through Law (the Venice Commission) CDL-AD(2010)004, Report on the Independence of the Judicial System, Part I: Independenţa judecătorilor
“It is indisputable that judges have to be protected against undue external influence. To this end they  should enjoy functional – but only functional – immunity  (immunity from prosecution for acts performed in the exercise of their functions, with the exception of intentional crimes, e.g. taking bribes).”
Opinion no.1(2001) of the Consultative Council of European Judges (CCJE) for the attention of the Committee of Ministers of the Council of Europe on standards concerning the independence of the judiciary and the irremovability of judges
11. This independence must exist in relation to society generally and in relation to the particular parties to any dispute on which judges have to adjudicate. The judiciary is one of three basic and equal pillars in the modern democratic state. It has an important role and functions in relation to the other two pillars. It ensures that governments and the administration can be held to account for their actions, and, with regard to the legislature, it is involved in ensuring that duly enacted laws are enforced, and, to a greater or lesser extent, in ensuring that they comply with any relevant constitution or higher law (such as that of the European Union). To fulfil its role in these respects, the judiciary must be independent of these bodies, which involves freedom from inappropriate connections with and influence by these bodies. Independence thus serves as the guarantee of impartiality. This has implications, necessarily, for almost every aspect of a judge’s career: from training to appointment and promotion and to disciplining.

12. Judicial independence presupposes total impartiality on the part of judges. When adjudicating between any parties, judges must be impartial, that is free from any connection, inclination or bias, which affects - or may be seen as affecting - their ability to adjudicate independently. In this regard, judicial independence is an elaboration of the fundamental principle that “no man may be judge in his own cause”. This principle also has significance well beyond that affecting the particular parties to any dispute. Not merely the parties to any particular dispute, but society as a whole must be able to trust the judiciary. A judge must thus not merely be free in fact from any inappropriate connection, bias or influence, he or she must also appear to a reasonable observer be free therefrom. Otherwise, confidence in the independence of the judiciary may be undermined.

· Comments on Compartment “IV – Alleged violations and the required arguments” (formulated in complaint 43a/2014 of 20 June 2014, as amended by the supplement submitted on 31 July 2014)

35. The applicants argue in complaint 43a/2014 that by granting authority to conduct integrity testing to an executive agency placed under the control of the Government, which is in turn placed under the control of the Parliament, the Law eliminates the authority of the judicial self-government body – the Superior Council of Magistracy, and that of the Plenary Assembly of the Constitutional Court, which seriously violates the constitutional principles of separation of powers and judicial independence. The applicants consider that it is dangerous to vest an executive agency with powers to check and evaluate judicial independence (Art.116 and 134 of the Constitution) as well as with functions to appoint, transfer, detach, promote and impose disciplinary measures on judges, which are exclusive prerogatives of the Superior Council of Magistracy (Art.122 par.(1) of the Constitution).

36. First of all, this argument, too, does not stand, as Law 325/2013 in the version adopted by the Parliament excludes applicability to judges. But even if we assume that the Law is amended in the future to cover judges, still the argument about how this eliminates the powers of the Superior Council of Magistracy and of the Plenary Assembly of the Constitutional Court is hard to understand. Law 325/2014 just does not contain provisions granting the agency that conducts integrity testing powers of the sort mentioned by the applicants. In other words, Law 325/2013 does not authorize the NAC to appoint, transfer, detach, promote and impose disciplinary sanctions on the tested public agents. Not in any scenario. These are functions exercised in all cases by the institutions legally responsible for such processes. 

37. The only function vested with the NAC in connection with the performed tests of professional integrity is to transmit the collected information (the report containing the results of the integrity test, the audio-visual recordings, other materials gathered during the test) to the body authorized to exercise all such functions as appointing, promoting, detaching, transferring and sanctioning a public agent – which the applicants consider, oddly enough, as being taken away by effect of Law 325/2014 from the legal holders of such powers. 

38. Law 325/2013 states explicitly in Art.15 par.(2) that “in the event of a negative result of the test, the institution which conducted the test of professional integrity shall submit, within 10 business days from the test, a report containing the test results to the entity vested with functions to ascertain disciplinary infringements by the respective public agent so that disciplinary measures are imposed in conformity with the law.” Therefore, the NAC does not impose any sanctions; as before the adoption of Law 325/2013, the same entity remains responsible to do this, and the type of the sanction applicable in connection with the negative outcome of the test is not proposed by the NAC, but is imposed according the legal provisions contained in Law 325/2013 and other special laws regulating the activity of each separate category of public agents parte. 

39. In this context, Art.16 of Law 325/2013 states that “(1) The disciplinary sanctions as a result of the negative ourcome of the professional integrity test, including the dismissal of the tested public agent, shall apply according to the legislation regulating the activity of the public entity where he/she performs his activity.” Therefore, the regime applicable to the tested public agents, whichever their potential status, is the one established in their special legislation, and Law 325/2014 contains a clear referral provision in this regard. The only imperative complementary requirement of Law 325/2014 is contained in Art.16 par.(2): “The sanction of dismissal is mandatory if the test has revealed that the public agent committed violations referred to in Art.6(2)a)”, i.e. violated the obligation placed on public agents to “keep clear of acts of corruption, acts related to corruption and acts of corruptive behavior in their professional activity”. While this may seem harsh, in fact, the current special legislation on public agents already demands the most severe disciplinary sanction, which is dismissal, when employees are found to be involved in corrupt acts. 

40. Law 544/1995 on the Status of Judges, which is a special law, imposes on judges an obligation in Art.15 d) and f1) to “refrain from any acts which may harm the interests of the office and the reputation of justice, compromise the judges’ honor and dignity, or cast doubt on their objectivity” and to “report any acts of corruption, acts related to corruption and acts of corrupt behavior that they become aware of during the exercise of their duties”. Art.23(2) states that “dismissal shall apply when a judge commits a disciplinary infringement that causes harm to the interests of the office and to the reputation of justice”. The violation of the duty to keep clear of acts of corruption, acts related to corruption and acts of corruptive behavior can perfectly fit in this already existing provision of a special law and thus can be a reason for the imposition of the most serious disciplinary sanction, that is, dismissal.

41. The same logic applies to refute the argument that an executive agency responsible for conducting integrity testing could somehow exclude the powers of an entity that is normally responsible for appointing, promoting, transferring, and taking other career-related measures in relation to public agents even in the eventuality that the law is amended in the future to include judges. 

42. According to Art.7 par.(1)b) of Law 325/2013, the competent public entities may “consider the positive outcome of the test of professional integrity as an additional reason to  promote the public agent, without disclosing this reason”. However, Law 325/2013 does not contain any provision that would grant such a right to the institution performing the integrity testing. As in the case with the imposition of sanctions, the authority to promote a public agent that performs well in the test and demonstrates integrity further remains with the entities that have normally exercised it before as well as after Law 325/2013.

43. Moreover, integrity is already a mandatory prerequisite that must be met for a judge to be appointed and get promoted. In particular, Art.6 par.(1) of Law 554/1995 on the Status of Judges states that only a person with a reputation beyond reproach may seek judicial office. Art.6 par.(4)c) establishes a direct correlation between a judge’s reputation beyond reproach and a demeanor compatible with the Judges’ Code of Ethics, adopted by the Superior Council of Magistracy. Art.14 of this Code of Ethics sets out the requirements for judicial integrity: “(1) A judge must not request or accept, either directly or indirectly, any payments, presents, services or other benefits, to his/her own advantage or on behalf of his/her family or friends, as consideration for his/her act or omission in the exercise of his/her duties in connection with a case that he/she is trying. Violation of this provision is punishable under criminal law and may attract sanctions according to the legislation in force. (2) A judge is prohibited from obtaining by illegal means any material assets, services, privileges or other advantages, including by accepting or purchasing goods/services at prices/rates lower than their real value.” Basically, this Code of Ethics provision which is decisive in establishing whether a judge’s reputation is beyond reproach or not, is a prohibition that is essentially the same as the requirement for a public agent, contained in Art.6 par.(2)a) of Law 325/2013, to keep clear of acts of corruption, acts related to corruption and acts of corruptive behavior in the exercise of functions.

44. Further, the authors of complaint no.43a/2014 argue that Law 544/1995 explicitly enumerates which acts are disciplinary infringements, considering perhaps that these are not compatible with the grounds for disciplinary sanctioning contained by Law 325/2013. Which, again, is not true. Even if we assume, in this case too, that the Law will be amended to be applicable to judges as well, even so, among the grounds provided earlier in Law 544/1995 and then taken over to the Law on the Disciplinary Liability of Judges, no. 178 of 25 July 2014 (hereinafter Law 178/2014), the following exist already for imposing disciplinary sanctions on judges: ” d) interference with another judge’s activity of administering justice; e) taking advantage of the judicial office to approach other authorities, institutions or officials to either settle some requests, ask for or accept to settle personal or other persons’ interests, or to obtain undue benefits; […]  l) violation of provisions regarding professional incompatibilities, interdictions and restrictions that relate to judges; m) commission of an act that meets the elements of a criminal or administrative offense if this causes harm to the reputation of justice; [...]  p) other manifestations that affect the honor and professional probity of a judge or the reputation of justice displayed in the exercise of functions or outside of them”.  
45. In the context of the provisions clarified above, it becomes even harder to understand the reasons why the applicants alleged the violation of Articles 6, 116, 122 and 134 of the Moldovan  Constitution. 

45. For example, Art.6 of the Constitution enshrines the principle of separation of, and cooperation among the legislative, executive and judicial branches in exercising their functions. First of all, we need to reiterate the idea that Law 325/2013 does not relate to judges, and even if it would apply to them one day following corresponding amendments, the NAC will keep its legal prerogatives without producing any interference and limitations to the powers of the judicial branch.

46. Art.116 of the Constitution states that judges may be promoted and transferred only their consent, and they may be sanctioned only in conformity with the law, which is perfectly consistent with all the provisions of Law 325/2013 and of the special laws that govern the activity of judges. Art.122 establishes the make-up of the Superior Council of Magistracy, which Law 325/2013 does not affect in any way.

47. Art.134 of the Constitution vests with the Constitutional Court the role to guarantee the supremacy of the Constitution, the principle of separation of powers into the legislative, the executive and the judicial branch, and guarantee the responsibility of the state before the citizens and of the citizens before the state. We can conclude that the mechanism of professional integrity testing provided by Law 325/2013 helps to increase the responsibility of the state authorities and functionaries before the citizens by combating corruption in the public sector.

48. The authors of the complaint also argue that the deceptive (but also non-deceptive) operations of investigating judges and employees of courts to be used by the NAC for integrity testing purposes would amount to a brutal encroachment on privacy, which is protected under Art.28 of the Constitution and Art.8 of the European Convention on Human Rights. Related to this, we need to reiterate that Law 325/2013 currently doesn’t apply to judges, but in admitting such an eventuality, the NAC agrees with the Council of Europe’s expert opinion, quoted in section 20 above. As a general remark, we should note that Art.8 of the Convention does not see privacy as an absolute right that admits of no limitations. Paragraph (2) of Art.8 ECHR allows interference when this “is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others”. Professional integrity testing foresees an interaction between the agency performing the test and the public agent under testing only where it concerns his or her work, and while this may sometimes interfere with the public agent’s private life, such interference will be justified. All the persons subject to integrity testing under Law 325/2013 have been formally notified about such interference, which is necessary in order to combat corruption, a scourge that undoubtedly affects national security, public safety, the economic well-being of the country, that fosters disorder and crime, that affects morals, and rights and freedoms of others – therefore this interference is reasonable.
49. Another safeguard provided by Law 325/2013 that limits interference with the private life, which can occur during testing of professional integrity, is contained in Art.18. By limiting the duration of keeping the audio-visual recordings acquired during testing, this provision excludes unnecessary storage of such materials that concern the tested public agents. Practically, recordings are disposed of immediately after public entities are informed about the positive outcome of the tests, or immediately after the decision to sanction a public agent who failed the test becomes final and irreversible.
50. Another argument brought by the authors of the complaint against testing the integrity of judges – which currently does not apply to judges anyway – is that the Law offends the moral qualities of judges, the honor and dignity of every particular magistrate who will be subjected to testing, as this will irremediably affect his or her professional reputation. It is alleged that this will put judges in an unequal position where they will have to demonstrate their innocence in connection with situations that do not exist in reality, where they will be compelled to potentially engage in criminal activities, in the absence of any indications that the magistrates would have committed the simulated wrongdoings outside such simulations. The applicants further argue that “these vague and unclear” integrity tests “in which one can find himself or herself entrapped out of fear and without knowledge” will lead to the degradation of confidence in justice. The applicants regard integrity tests in relation to judges as pressure  that will cast doubt on judicial independence, which conflicts with Art.116 of the Constitution.
51. In this respect, too, the NAC agrees with the Council of Europe’s expert opinions, presented in sections 28 and 32, emphasizing at the same time that justice in Moldova has come to rank at the bottom in national and international surveys as the most corrupt area of public activity. Notably, according to the Global Competitiveness Report  (2014-2015) compiled by the World Economic Forum, Moldova took the bottom, 144th spot in a global ranking measuring corruption in the judicial system. Moldova performed the worst in terms of “irregular payments and bribes for obtaining favorable judicial decisions”. It was also found that justice in Moldova almost completely lacks independence. In this respect, Moldova ranked 141st
. As regards the citizens’ reluctance to seek the help of judges, potentially subjects of integrity testing in the future, it must be noted that a number of civil society organizations spoke on many occasions in favor of the bill prepared by the NAC and in particular praised the intention to include judges within the scope of Law 325/2013, with some organizations expressing their concern when the Constitutional Court was removed from the Annex. Pirkka Tapiola, the Head of the EU Delegation to Moldova, also voiced his support for the Integrity Testing Law and for the provisions that apply to judges
. 

52. On another note, the NAC believes that not any judge in Moldova, especially if integrity testing becomes applicable to judges, needs to yield to acts of corruption. A judge can feel much safer asking or taking a bribe when he or she knows that a litigant who relies on the judge to have a problem solved is very unlikely to report it; but that judge will no longer feel so safe when he or she knows that integrity tests performed by the NAC can also target judges. Considering what is hanging in the balance, in other words, knowing that he or she may face the severest disciplinary sanction and be dismissed if found involved in acts of corruption, a judge will realize that the safest way is to pursue professional integrity in the exercise of functions, and then the only thing that can happen to him or her following an integrity test is to be promoted one day by the Superior Council of Magistracy. Thus, judges involved in corrupt practices, but who were never exposed, will be motivated to adopt a morally upright behavior, and judges who have always been clean-handed will not find a test too disturbing – because a test is the simulation of a virtual situation similar to those existing in their ordinary activity – and the only thing they risk is getting a promotion rather than a sanction. 

53. Extending this instrument in the future to cover judges, with the additional safeguards provided, as recommended by the Council of Europe’s expert opinion of 28 January 2013 and by the Venice Commission’s Amicus Curiae brief of 13 December 2014, could rather increase the public’s confidence in the independence and efficiency of justice, provided that the state manages to bring up from the ground the general public perception about the integrity of the judiciary in Moldova.
· Comments on Compartment “V – Requests of the complaint” 

54. As regards the request of the authors of complaint no.43a/2014 for the Court to invalidate the provisions “Constitutional Court” and “courts of law of all levels” as unconstitutional, the NAC believes that it needs to be dismissed, because the applicants rely entirely on the false assumption that the presence of these words in the Annex containing “the List of public entities whose employees fall under the scope of the Law on Professional Integrity Testing” extends the application of Law 325/2013 on judges as well. 

55. In reality, those provisions contained in the Annex only extend the application of the Law in question to clerks working in the secretariats of the respective courts, a category which was not covered by the arguments laid down in complaint no.43a/2014.
F. Relevant provisions of the Law 325/2013

Law on testing professional integrity nr.325  of 23.12.2013
 Article 2. Testing purpose 

Professional integrity testing is made in order to: 

a) ensure professional integrity, prevent and fight against corruption within public entities; 

b) verify the public agents’ manner to observe work obligations and duties, and the conduct rules; 

c) identify, assess and remove the vulnerabilities and risks which could determine or favor corruption acts, corruption related acts or deeds of corruptive behavior; 

d) reject inappropriate influences in exercising the work obligations or duties of public agents. 
Article 4. Concepts

For the purpose hereof, the following concepts shall have the following meanings:
public agents – the employees of the public entities provided in the annex forming an integral part hereof; 
professional integrity – the person’s capacity to exercise their legal and professional obligations and duties honestly and impeccably, proving a high moral standard and maximum correctness, and to exercise their activity impartially and independently, without any abuse, respecting public interest, the supremacy of the Constitution of the Republic of Moldova and of law; 
professional integrity testing – the process of planning, initiating, organizing and performing professional integrity tests; 
professional integrity test – the creation and application by the tester of certain virtual, simulated situations, similar to those in the work activity, materialized through dissimulated operations, conditioned on the activity and behavior of the tested public agent, in order to passively monitor and establish the reaction and conduct of the tested public agent; 
professional integrity tester – person authorized hereunder and under special laws with duties and competences to test professional integrity;
 inappropriate influence – illegal  attempts, actions, pressures, threats, interferences or requests of third persons in order to determine public agents to perform or not, delay or accelerate the performance of certain actions in the exercise of their functions or contrary to them;

justified risk – risk without which the socially useful purpose to objectively set the public agent’s conduct within the professional integrity test cannot be reached, and the professional integrity tester who risks took measures to prevent damages of the interests protected by law.

 Article 5. Subjects of professional integrity testing

(1) The subjects of professional integrity testing shall be public entities, public agents and professional integrity testers.

(2) Professional integrity tests shall apply to the public agents employed within the public entities provided in the annex.

(3) Professional integrity tests are made by the employees of the National Anti-corruption Center and of the Information and Security Service.

Article 6. Rights and obligations of public agents

(1) Public agents shall be entitled to be informed of the manners to legally challenge the disciplinary sanctions applied as a result of professional integrity testing results.

(2) Public agents shall have the following obligations:

a) not admit in their activity any corruption acts, corruption related acts and deeds of corruptive behavior;

b) immediately denounce to the competent bodies any attempt of being involved in the actions provided under letter a);

c) communicate any inappropriate influence to the head of the public entity, in writing;

d) declare gifts according to the legislation in force.

Article 7. Rights and obligations of public entities

(1) Public entities shall have the following rights:

a) to be informed on the results of applying professional integrity tests to their employees, within the terms provided herein;

b) to deem the positive result of the professional integrity test as an additional reason to promote the public agent, without disclosing such reason.

(2) Public entities shall have the following obligations:

a) to inform public agents, against signature, of the possibility of being subject to the professional integrity test. The information shall be made when new employees are appointed, and in case of the public agents employed upon the coming into force hereof – within the term provided in the final and transitory provisions;

b) to record inappropriate influence cases, according to the regulation approved by the Government, and provide access to such information to the institutions performing professional integrity testing; 

c) to provide access to gift registers to professional integrity testers

Article 10. Professional integrity testing initiation

(1) Professional integrity testing is initiated by:

a) The National Anti-corruption Center – regarding all the public agents within the public entities provided in the annex, except for the Information and Security Service;

b) The Information and Security Service – regarding the employees of the National Anti-corruption Center;

c) the internal security subdivision of the Information and Security Service – regarding its employees.

(2) The professional integrity testing initiation and the selection of the public agents to be subject to testing shall be made depending on:

a) the risks and vulnerabilities to corruption identified in the activity of such public entities;

b) the held information and the notifications received by the institution making professional integrity testing;

c) the motivated requests of the heads of the public entities provided in the annex.

(3) The decision on making the professional integrity testing of public agents within a public entity shall be made by the coordinator of the professional integrity testing activity without informing in advance the management of the targeted public entity. If necessary, the professional integrity testers shall collaborate with the representatives of the public entity in which the tested public agent activates under the conditions of this law and of the special normative rules regulating the cooperation in the field.

Article 13. Report on professional integrity testing results and probative materials

(1) After having made the professional integrity test, the professional integrity tester shall draft a report on testing results which shall include the following information:

a) the testing initiator;

b) the description of the testing activities performed according to the testing plan and other relevant aspects;

c) the behavior and the actions of the public agent subject to testing during the test;

d) the findings on the vulnerabilities and risks determining or which may determine the tested public agent to perpetrate corruption acts, corruption related acts or deeds of corruptive behavior or admit inappropriate influences in exercising their work duties;

e) the conclusions and proposals regarding the positive or negative result of the test. 

(2) The report drafted under the conditions of para.(1) shall be concluded so as not to allow the disclosure of the persons involved in making the professional integrity test, the forces, means, sources, methods and activity plans of the National Anti-corruption Center and of the Information and Security Service and other information of limited accessibility. 

(3) The original audio/video recordings made during the performance of the integrity test shall be attached to the report on the professional integrity testing results and maintained, on a mandatory basis, along with it. If the mentioned registrations include information classified as state secret, such materials shall be maintained and managed according to the legislation on the state secret protection.

 Article 14. Positive result of the professional integrity test

(1) Shall be deemed as positive result of the professional integrity test the situation when the report on the testing results establishes that the tested public agent:

a) proved professional integrity;

b) communicated without delay to the management of the public entity the fact that a inappropriate influence was exercised upon them, that they were transferred goods,  offered services, granted privileges or advantages.

(2) In case of a positive test result, the institution which made the professional integrity testing shall communicate such result to the management of the public entity in which the tested public agent activates, within 6 months from the testing date, ensuring confidentiality and conspiracy. The result communication shall be made through an official demarche without attaching the report on the professional integrity testing results or the copy of the audio/video recording of the made test.

(3) The head of the public entity the tested agent is part of shall communicate the testing performance to the public agents within such entity without giving the name of the tested public agent, within 10 business days since the test result communication date.

Article 15. Negative result of the professional integrity test

(1) The situation when the report on the testing results establishes that the public agent did not prove professional integrity shall be deemed to be a negative result of the professional integrity test.

(2) In case of a negative test result, the institution which made the professional integrity testing shall send, within 10 business days since the test date, the report on the results of the professional integrity testing to the entity having functions to establish the disciplinary deviations perpetrated by such public agent, so that the disciplinary measures are applied according to the legal provisions. 

(3) The institution which made the professional integrity testing shall provide access to the entity authorized to establish the disciplinary misconducts that were discovered to the audio/video recording of the made professional integrity test and to other materials confirming the negative test result. In order to ensure confidentiality and conspiracy, the image and voice of persons other than the tested public agent, the images of cars, restaurants and other backgrounds, and the sounds of the registered circumstances shall be presented so that they may not be recognized.

(4) Within 30 days from the receipt of the notification, the notified entity shall examine the materials on the negative professional integrity test and immediately inform the institution which made the test of the taken measures and the applied sanctions, providing a copy of such decision.

 Article 16. Consequences of the negative result of the professional integrity test

(1) The disciplinary sanctions as a result of the negative result of the professional integrity test, including the dismissal of the tested public agent, shall apply according to the legislation regulating the activity of the public entity where he performs his activity.

(2) The application of the sanction of dismissal shall be mandatory if during the test it was established that the public agent approved the breaches provided under Art.6 para.(2) letter a).
(3) As of the date of receiving the notification regarding the negative result of the professional integrity test and until finalizing the disciplinary procedures, the public agent may not be dismissed based on the resignation application.

(4) When finalizing the disciplinary procedure, the employees of the public entity where the tested public agent activates shall be informed of the main aspects established in the testing process and of the applied sanctions.

(5) The goods received within the professional integrity testing or their equivalent shall be returned /recovered by the tested public agent who received them.

(6) The record on the professional integrity of public agents shall be kept by the National Anti-corruption Center and the Information and Security Service, which shall issue information upon request. The regulation on keeping and using such record shall be approved by the Government.

Article 17. Challenge of applied disciplinary sanctions

The disciplinary sanction applied further to the negative result of the professional integrity test may be challenged by the tested public agent in the administrative dispute court as provided by the legislation.

Article 18. Keeping the recordings made within professional integrity tests

(1) The audio/video recordings made within professional integrity testing are kept:

a) in case of a positive result – until the information of the employees hired in the public entity the public agent subject to testing is part of;

b) in case of a negative result– until the court decision remains final and irrevocable or until the expiry of the term provided for challenging the sanction, if the institution which performed the professional integrity testing holds no information on a possible challenge. 

(2) After the expiry of the terms established under para.(1), the audio/video recordings made within the professional integrity test shall be destroyed

 

Annex

PUBLIC ENTITIES

whose employees are subject to professional integrity testing

 

The Parliament Secretariat 

The Administration of the President of the Republic of Moldova

The State Chancellery, including its territorial offices

The authorities of the central specialized public administration (ministries, other central administrative authorities subordinated to the Government and the organizational structures in their competence area)

The Superior Council of Magistracy, the colleges and bodies in its subordination

The Constitutional Court

The Courts at all levels

The Prosecution bodies at all levels

The Information and Security Service

The State Protection and Security Service

The Center for Human Rights

The Court of Accounts

The Central Electoral Commission

The National Integrity Commission

The National Financial Market Commission

The National Bank of Moldova

The National Center for the Protection of Personal Data

The Audiovisual Coordinating Council

The Competition Council

The Council for preventing and eliminating discrimination and ensuring equality

The National Agency for Energetic Regulation

The National Agency for Regulation in Electronic Communications and Information

Technology

The National Social Insurance House

The State Archive Service, including the state central archives

The National Council for Accreditation and Attestation

The Supreme Council for Science and Technological Development

The Civil Service Center

The Special Courier State Service

The local public administration authorities

G. Annexes

1) NACC request to the Parliament on the interpretation of certain provisions of the Law 325/2013




2) Expertise Council of Europe on the draft Law on professional integrity testing:



CoE Expertise of 8 January 2013



CoE Expertise of 28 January 2013



CoE Expertise of 19 December 2014

ANNEX E.

Government Decision on the implementation of the Law 325/2013

GOVERNMENT DECISION 

No. 767 

of 19.09.2014

on the implementation of the Law on Professional Integrity Testing 

No. 325 of 23 December 2013
Published on: 31.10.2014 in the Official Gazette No. 325-332    Art. No.: 945 

Based on art. 7 para. (2) let. b), art. 16 para. (6) and art. 22 para. (4) of the Law No. 325 of 23 December 2013 on professional integrity testing (Official Gazette of the Republic of Moldova, 2014, No. 35-41, 73), the Government DECIDES:
1. To approve:
The Framework Regulation on keeping record of inappropriate influence cases in accordance with Annex No. 1;
Regulation on keeping and using the record on professional integrity of public agents, in accordance with Annex No. 2.
2. Expenses for organization and operation of the record on professional integrity of public agents shall be made within the allocations provided for annually in the respective budgets and from donations, grants and other sources, according to the legislation.
3. The National Anticorruption Center will ensure within three months the creation of a database on the results of professional integrity testing of public agents.
4. The Regulation on keeping and using the record on professional integrity testing of public agents shall enter into force on 1 January 2015.
5. Public entities covered by the Law No. 325 of 23 December 2013 on professional integrity testing shall develop, within 15 working days, internal regulations on keeping record of cases of inappropriate influence and shall designate a person/subdivision in charge for recording the cases of inappropriate influence.
6. The control over the enforcement of this decision shall be the responsibility of the National Anticorruption Center.
PRIME-MINISTER                                                                Iurie LEANCA
No.767. Chisinau, 19 September 2014.
Annex No. 1

to the Government Decision No.767

of 19 September 2014

FRAMEWORK REGULATION 

 on keeping record of inappropriate influence cases
I. GENERAL PROVISIONS

1. This Regulation establishes the procedure of communication and keeping record of inappropriate influences exerted on public agents and the manner of filling and managing the register of inappropriate influence denunciation.
2. This Regulation applies to public agents and public entities in identifying and denouncing inappropriate influences exerted by third parties and institutions performing professional integrity testing.
3. For the purposes of this Regulation the terms used have the following meanings:
denunciation - written notification sent by a public agent upon whom inappropriate influence is exerted, which contains the information specified in pt. 11 of this Regulation;
public entity - public authorities and institutions provided for in the Law No. 325 of 23 December 2013on professional integrity testing;
subdivision keeping record of inappropriate influence (specialized subdivision) - head, internal security subdivision, another subdivision or person designated by the head of the public entity to record denounced cases of inappropriate influence and ensure their confidentiality under this Regulation;
professional integrity testing institution – institution performing professional integrity testing of public agents from a public entity in accordance with art. 10 para. (1) of the Law No.325 of 23 December 2013 on professional integrity testing.
II. INAPPROPRIATE INFLUENCE COMMUNICATION
PROCEDURE

    4. The public agent subjected to inappropriate influence is exerted shall be obliged:
1) to refuse inappropriate influence;
2) to carry out legally the activity for which the inappropriate influence intervened;
3) to denounce the exerted inappropriate influence as set out in pt. 10-11 of this Regulation.
5. The public agent subjected to inappropriate influences can have witnesses, including among his/her co-workers or, where appropriate, other evidence.
6. The head of a public entity is obliged:
1) to designate a specialized subdivision or personally undertake this task;
2) to ensure keeping record of denunciations in the register of inappropriate influence cases by the specialized subdivision;
3) to ensure the confidentiality of denunciations made and register of inappropriate influence cases, with exceptions strictly covered by this Regulation;
4) to ensure conditions necessary for carrying out the activity lawfully by the public agents and check on the manner  of performance of duties subjected to inappropriate influence;
5) to take measures to prevent cases of inappropriate influence through direct involvement in the resolving thereof (ex. warning through sending official intimations, deterring the person generating the inappropriate influence, including by warning his/her hierarchical superior, identification of other legal measures);
6) to provide access for the institution performing professional integrity testing of public agents of the public entity to the register of inappropriate influence cases and/or the scanned copies of such register, including its sending in electronic format.
7. If the specialized subdivision refuses to record the denunciation as provided for in para. 6 subpara. 2) of this Regulation, the public agent shall approach directly the head of the public entity or, where appropriate, the National Anticorruption Centre (hereinafter – the NACC), which will ensure the record of inappropriate influences in the special register and will notify the head of the public entity to undertake measures of holding disciplinary accountable the  persons who refused to record the denunciation, under para. 25 of this Regulation. If the head of the public entity fails to undertake the measures provided for in para. 6 subpara. 4) of this Regulation, the public agent shall address to the NACC.
8. If the specialized subdivision of the NACC refuses to record the denunciation as provided for in para. 6 subpara. 2) of this Regulation, the public agent shall address directly to the head of the NACC or, where appropriate, the head of the Information and Security Service (hereinafter – the ISS) that shall ensure the recording of the inappropriate influence in the special register and shall take measures of holding disciplinary accountable the persons who have refused to record the denunciation, according to para. 25 of this Regulation. If the head of the NACC fails to take the measures provided for in para. 6 subpara. 4) of this Regulation, the public agent who works in the NACC shall address to the ISS.
9. If the specialized subdivision of the ISS refuses to record the denunciation as provided for in para. 6 of subpara. 2) of this Regulation, the public agent shall address directly to the head of the ISS, who shall ensure the recording of the inappropriate influence in the special register and shall undertake measures of holding disciplinary accountable the persons who have refused to record the denunciation, under para. 25 of this Regulation. If the head of the ISS fails to undertake the measures provided for in para. 6 subpara. 4) of this Regulation, the public agent, who works in the ISS, shall address to the Parliamentary Commission for National Security, Defence and Public Order.
10. The inappropriate influence shall be communicated forthwith, but not later than within three working days, in the form of a written denunciation filed against the head of the public entity with the specialized subdivision or, where appropriate, with the institution performing the professional integrity testing, under para. 11-14 of this Regulation. The three-day period begins from the day of exercising inappropriate influence. In case where the public agent is objectively unable to submit the denunciation within the prescribed term, it shall be submitted on the day following the cessation of such reasons by enclosing evidence that confirms them. The exercise by the public agent of the work duties at the work place during this term shall not be considered a reason for objective impossibility to submit the denunciation within the prescribed period.

11. The public agent subjected to inappropriate influence must specify in the denunciation:
1) his/her full name, position and subdivision in which he/she works;
2) identification data of the person who tried to influence him/her (if known);
3) description of the inappropriate influence, the date and time it occurred;
4) identification data of persons who hold information about the circumstances in which the inappropriate influence occurred (if such a person exists and if the data mentioned are known).
12. The public agent shall communicate to the NACC about the exerted inappropriate influence on the head of the public entity/ self-administration body or exerted by the head of the public entity, by a public agent from a hierarchically superior public entity, through one of the following ways:
1) written denunciation sent to the NACC, including by electronic mail indicated on the official website of the NACC;
2) filling in the online form for communication of inappropriate influences on the official website of the NACC directly by the public agent or through the national anticorruption line operator from the NACC, provided the public agent communicates all the information necessary to fill in the form.
13. The inappropriate influence exerted on the head of the NACC or by the head of the NACC on the subordinated public agents shall be communicated by them to the ISS by one of the following ways:
1) written denunciation sent to the ISS, including by electronic mail indicated on the official website of the ISS;
2) filling in the online form for communication of inappropriate influences on the official website of  the ISS.

14. The inappropriate influence exerted on the head of the ISS or by the head of the ISS on the subordinated public agents shall be communicated within three working days to the Parliamentary Commission for National Security, Defence and Public Order, through a written denunciation.
15. The head of the public entity, the person receiving the denunciation, the NACC and the ISS shall ensure observance of confidentiality of information provided by public agents who have lodged denunciations in accordance with para. 17 of this Regulation, unless these public agents elect to disclose the information invoked in the denunciation (in the mass-media, to other institutions, persons, including those referred to in the denunciation).
16. If the denunciation contains information denoting the existence of elements of a crime, the public entity, the NACC or the ISS shall forward it forthwith, but not later than within three working days, to the criminal prosecution authority, according to the competences set out in the Code of Criminal Procedure.

III. MANAGEMENT OF THE REGISTER OF INNAPROPRIATE 
INFLUENCE CASES  
17. The communication of inappropriate influence shall be entered by the specialized subdivision into a register of inappropriate influence cases, kept on paper and in electronic form, under the Annex No. 1 to this Regulation, in accordance with the Law on registers, marked with the inscription „Limited Access Information”.
18. Following the receipt of the denunciation of inappropriate influence, the specialized subdivision shall mark it with the inscription „Limited Access Information” and shall send it to the head of the public entity not later than the working day following the day of its receipt. The public agent who lodged the denunciation shall receive from the specialized subdivision a stub evidencing the lodgment of the denunciation.
19. The NACC shall draw up two registers for recording the inappropriate influence cases - one for the cases reported within the institution and the other one for external cases reported by public agents in situations referred to in points 7, 8 and 12 of this Regulation.
20. The ISS shall draw up two registers for recording the inappropriate influence cases - one for the cases reported within the institution and the other one for external cases reported by public agents of the NACC in the cases provided for in points 8, 9 and 13 of this Regulation.
21. Access to the registers of inappropriate influence cases shall be granted to persons from the specialized subdivision, to the head of the public entity (the register kept within the institutions he/she is heading) and the persons from the institutions performing professional integrity testing authorized accordingly. The access of other persons to the register is strictly prohibited.
22. The specialized subdivisions are obliged to keep record of all cases of the exercise of the right of access to the information from the register, including the reasons justifying the exercise of such right, by means of a detailed tally statement drawn up in the form provided in the Annex No. 2 to this Regulation, attached to the register.
23. The entries made into the register of inappropriate influence cases and the contents of denunciations are official limited access information attributed to confidential information about persons, under the Law on access to information. Only statistical data shall be disclosed to the persons interested in obtaining the information covered by this Regulation, under the aforementioned law.
IV. ACCOUNTABILITY
24. Failure of the public agent to inform the head of the public entity, where appropriate, the NACC or the ISS about the attempt to be influenced, according to points 7-14 of this Regulation, is a violation of the obligations set out in Art. 6 para. (2) let. c) of the Law No. 325 of 23 December 2013on professional integrity testing.
25. The refusal of the person in charge from the specialized subdivision to receive the denunciation or the refusal to record the denunciation in the register shall entail disciplinary accountability under the procedures established for the staff category to which he/she belongs.

   26. The failure to observe the obligation to ensure confidentiality of the information received, under point 17 of this Regulation, is a violation of service discipline and shall entail appropriate disciplinary sanctions.

  27. The processing of personal data of public agents and third parties made in breach of the legislation on personal data protection shall entail civil, administrative or criminal acountability, as appropriate. 

 

V. ARCHIVING. RETENTION PERIOD
    28. After archiving at the end of the reporting year of denunciations received by the specialized subdivision, these shall be retained for a period of 1 year, after which they shall be liquidated in accordance with the rules of secretarial activity. 

     29. The registers of inappropriate influence cases kept on paper shall be archived at the end of the reporting year by the specialized subdivision and shall be retained for a further 1 year period, after which they shall be liquidated in accordance with the rules of secretarial activity


   
Annex No. 1 to 
the Framework Regulation on keeping record of inappropriate influence cases

Register of inappropriate influence cases 
	No. 


	Date and time of receipt of communication
	Last name, first name and job position of the public agent, subdivision where he/she works 
	Identification data of the person who tried to exert inappropriate influence 
	Description of the inappropriate influence (date, place, other circumstances)
	Evidence of exerting inappropriate influence (documents, witnesses, et al.)
	Signature of the public agent
	Signature of the person in charge of receiving the communicate-ons of inappropriate influence 



	1.
	
	
	
	
	
	
	

	2.
	
	
	
	
	
	
	

	3.
	
	
	
	
	
	
	

	4.
	
	
	
	
	
	
	


 






Annex No. 2 to 
the Framework Regulation on keeping record of inappropriate influence cases

TALLY STATEMENT 
of access to the Register of inappropriate influence cases 
	No.
	 Date and time 

 of receipt 

 of the request

for access
	Last name, first name and job position of the person requesting access (under point 24 of the Framework Regulation on keeping record of inappropriate influence cases - head of the public entity, specialized  subdivision, institution performing the testing; under point 26 of the aforementioned Regulation - other persons)
	Grounds of the request:

· for the head and the specialized  subdivision –  art.7 para.(2) let.b) of the Law no.325/2013, pt.6 and pt.24 of the Framework Regulation on keeping record of inappropriate influence cases;
· for the institution performing the professional integrity testing– art.7 para.(2) let.c) of  the Law no.325/2013, and pt.24 of the aforementioned Regulation;

· other persons – restricted grounds  under point 24 and  point 26 of the abovementioned Regulation
	Date of provision of access or remark about 
access refusal

	         1.
	
	
	
	

	         2.
	
	
	
	

	         3.
	
	
	
	

	         4.
	
	
	
	


Annex No. 3 to 
the Framework Regulation on keeping record of inappropriate influence cases

	D E N U N C I A T I ON

I, _____________________________,  holding the position of  _________________________________

(last name, first name of the public agent)                                                           (job position)

___________________ in _______________________________________ , hereby communicate that 

                                                  (subdivision where he/she work)
on ____________ I was subject to influence of  ___________________________________________

     (date and time)                                                           

_____________________________________________________________________________________

                         (identification data of the person who attempted to influence, if known)
The inappropriate influence was manifested through ___________________________________________

_____________________________________________________________________________________

(description of the inappropriate influence)
_____________________________________________________________________________________

____________________________________________________________________________________

The inappropriate influence can be confirmed by/through ___________________________________

                                                                                              (identification data of the person/s 
_____________________________________________________________________________________

who holds/hold information on circumstances of inappropriate influence or other evidence, if any)
_____________________________________________________________________________________

I discussed / I did not discussed with other persons about the inappropriate influence exerted on me 

(to be underlined)

__________________________                                                             ____________________

 (last name,first name)                                                                                            (signature)

________________________

                      (date)

------------------------------------------------------------------------------------------------------------------------------

S T U B 

The denunciation is received by___________________________________________________________

                                              (last name, first name of the person in charge of receiving the communication)
Indexnumber in the register _____________

___________________________                             _________ __________________________________

(date of receipt of communication)                      (signature of the person who received the communication)


Annex No. 2
to the Government Decision No.767
of 19 September 2014

REGULATION
on keeping and using the record on 
professional integrity of public agents
I. General provisions
    1. This Regulation establishes the manner of recording, keeping record of, requesting and use of information from the record on professional integrity of public agents.
2. For the purposes of this Regulation, the notions used herein shall have the following meanings:
 record on professional integrity - database of professional integrity testing results as well as certificate of record on professional integrity;
database of professional integrity testing results (hereinafter – the database) – record-keeping system, on information support, which ensures collection, recording, structuring, storage, retention, adaptation or change, retrieval, consultation, use, exclusion, restoring of data of persons and professional integrity testing results;
certificate of record on professional integrity - certificate issued by the institution performing the professional integrity testing, certifying the existence or absence in the relevant database of some mentions of the public agent;
positive result of integrity test - the situation when the report on the testing results establishes that the tested public agent proved professional integrity, under art. 14 para. (1) of the Law No. 325 of 23 December 2013on professional integrity testing;
negative result of integrity test - the situation when the report on the testing results establishes that the public agent did not prove professional integrity, under art. 15 para. (1) of the Law No. 325 of 23 December 2013on professional integrity testing.

3. The purpose of keeping and using the record on professional integrity of public agents is to avoid employment to public office of public agents who failed to prove professional integrity during the tests performed.
4. The results of professional integrity testing performed by the National Anticorruption Centre (hereinafter – the NACC) or the Information and Security Service (hereinafter – the ISS) shall be stored in separately managed databases.
5. The results of professional integrity testing performed by the Ministry of Internal Affairs on its subordinated public agents in accordance with the Law No. 320 of 27 December 2012 on the activity of Police and the status of policemen shall be transferred for storage in the database managed by the NACC. This information shall not be included in the certificate of record issued by the NACC under Chapter III of this Regulation.
6. The Ministry of Internal Affairs has the right to view, access and retrieve the information provided under point 5 of this Regulation.
II. Administration of database 

of professional integrity testing results
7. The NACC shall administer the database of professional integrity testing results, which shall contain the results of professional integrity tests on all entities set out in the annex to the Law No. 325 of 23 December 2013 on professional integrity testing, except for the ISS and the NACC.
8. According to art. 10 (1) let. b)-c) of the Law No. 325 of 23 December 2013 on professional integrity testing, the ISS shall administer a separate database containing the results of professional integrity testing of its own public agents, and a database on the NACC public agents.
9. The database shall contain information on the identity data of public agents subjected to integrity test, the file number where the integrity test materials, information on positive or negative result of integrity testing, data on the disciplinary sanction applied and the results of appeals filed, as appropriate, are archived.
10. Filling in the database shall be performed no later than within 10 working days from the date of testing completion. The database shall be updated every 72 hours.
III. Manner of application for and issue of 

the certificate of record on professional integrity
11. The certificate of record on professional integrity shall be requested in writing in the national language by the head of the public entity or, where appropriate, the self-administration authority or person specially authorized by it (the applicant) upon employment to the public entities referred to in the annex to the Law No. 325 of 23 December 2013 on professional integrity testing.
12. Upon employment of a public agent who has been working for the last 5 years at the NACC and the ISS, the employer shall apply for the certificate of record on professional integrity both from the ISS, as well as from the NACC, in compliance with provisions of points 13 and 14 of this Regulation.
13. The application form (in conformity with the annex no. 1 to this Regulation) shall mandatorily contain:
1) the last name and first name of the head of the public entity applying for the certificate of record on professional integrity, and where not the head of the public entity is signing it - the last name and first name and job position of the authorized person and the date and number of the order by which he/she is authorized;
2) the public entity he/she represents;
3) the last name and first name, date of birth and identification number of the person for whom the certificate of record on professional integrity is requested;
4) the reason of the application;
5) the date of the application and signature of the applicant

14. Upon submission of the application the applicant shall be issued a receipt in accordance with the Annex No. 2 to this Regulation, with the index number and the date of submission, which certifies the beginning of the term referred to point 16 of this Regulation.

15. The issued certificate of record on professional integrity shall be attached to the personal file of the tested public agent and/or to the file of candidate for public office, which shall be kept in the human resources subdivision of the public entity.
16. The application submitted by the head of the public entity shall be examined so as the certificate of record, whatever the result is, would be issued within a period not exceeding 15 working days from the date of record of the application.
17. The certificate of record is standardized and must contain, in accordance with the Annex No. 3 to this Regulation:
1) the last name and first name, date of birth and identification number of the public agent;
2) the information about professional integrity testing of the public agent/candidate for a public office, since 14 August 2014 (14 February 2014, in case of public agents of the NACC and the ISS) and up to the time of application;
3) the positive or negative result of the professional integrity testing;
3) the date, stamp and signature of the professional integrity testing activity coordinator.
18. The legal act shall be valid 3 months from the date of issuance.

19. The certificate of record shall be issued to the applicant only based on the receipt received upon the submission of the application.
20. The general retention period of information from the public agent’s dossier is 25 years, except for the audio-visual recording of the test, whose retention period is set out in art. 18 of the Law No. 325 of 23 December 2013 on professional integrity testing.
21. The information about the positive result of the integrity testing shall be stored 5 years from the time of inclusion in the database.

22. The information on the negative result of the integrity testing shall be retained:
1) 5 years - when the integrity testing establishes that the public agent perpetrated corruption acts, corruption related acts and deeds of corruptive behaviour, for which the disciplinary sanction  - dismissal from service was applied;

2) 1 year – when the integrity testing establishes that the public agent failed to immediately denounce to the competent authorities the attempts to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour; failed to communicate in writing inappropriate influences to the head of public entity; failed to declare gifts under the legislation in force. 
Annex No.  1
to the Regulation on keeping and using the record on 

professional integrity of public agents
National Anticorruption Centre or, as appropriate,

 Information and Security Service

APPLICATION
for certificate of record 
on professional integrity 

Last name, first name_________________________________________

Date of birth ______________ Identification number ______________

Reason for application:

employment 
· by contest;
· by transfer;
· by appointment.
Mention on previous work at the NACC and/or the ISS, according to the entries made into the employment record book:

· worked at the NACC in the period __________;
· worked at the ISS in the period _____________;
· did not work at the NACC nor ISS.
Last name, first name of the applicant _______________________________

Public office of the applicant:

· head of the public entity; 

· authorized person, date___________ and no. _______

of the order/decision by which he/she is authorized.

Signature________________________________________           P.S.
Date          „______”________________ 20__       

Annex No. 2 

to the Regulation on keeping and using the record on 

professional integrity of public agents 

Receipt

 No._______ of ______________ 20____

Last name, first name of the applicant _________________________________ 

filled the application for certificate of record on professional integrity of the public agent/ candidate for the public office _____________________________________________________

________________________________________________________________________________

Executant ________________________________

Date          „______”________________ 20_____

Annex No. 3 

to the Regulation on keeping and using the record on 

professional integrity of public agents 
REPUBLIC OF MOLDOVA

Certificate of record on professional integrity

No. __________ of ___ ________ 2014

Last name, first name _______________________________________ 

Date of birth ________________  Identification number _________________
Information about entries into the database on the results of professional integrity testing:

· was not subjected to professional integrity test by the NACC/ISS; 

· was not subjected to professional integrity test by the NACC/ISS, recording a negative result, for he/she was sanctioned through _____ on „___” ________ 20___; 

· was subjected to professional integrity test by the NACC/ISS, recording a positive result.
Mention on the need to provide two certificates of record on professional integrity,  from the NACC and the ISS, under point 12 of the Regulation on keeping and using the record on professional integrity of public agents.

The legal act is valid 3 months from the date of issuance.

Signature of the professional integrity testing activity coordinator _________ P. S.

Date          „________”________________ 20___

CONFIDENTIAL 

ATTENTION! Personal data processed in accordance with the Law on personal data protection
ANNEX F.

Draft Law on adjustment of the legal framework to the provisions of Law 325/2013

Draft
PARLIAMENT OF THE REPUBLIC OF MOLDOVA

LAW

on amendment and supplementation of certain legislative acts
The Parliament adopts this organic law.
Art. I. – The Law No. 544-XIII of 20 July 1995 on the status of judges (republished in the Official Gazette, 2013, No. 15-17, art. 63) as subsequently amended, shall be supplemented as follows: 

1. Article 6 paragraph (4) shall be supplemented with letter d) which shall read as follows:

“d) was disciplinary sanctioned for failure to comply with the obligations provided for in art. 6 para. (2) of the Law No. 325 of 23 December 2013on professional integrity testing”.

2. Article 9 shall be supplemented with paragraph (8) which shall read as follows:

“(8) Following the submission of the set of acts, the college for selection and career of judges shall apply to the National Anticorruption Center and/or the Information and Security Service for the certificate on record of professional integrity of the candidate to the office provided for in para. (6)”.

3. Article 15 paragraph (1) shall be supplemented with letter d1) which shall read as follows:

“d1) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

4. Article 22 paragraph (1) shall be supplemented by letters j1) and j2) as follows:

“j1) violation of the obligations to immediately denounce to the competent authorities any attempt to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour, to immediately communicate to the Superior Council of Magistracy in writing any inappropriate influence, including prohibited communication or attempts of prohibited communication, and to declare gifts according to the legislation in force;

j2) violation of the obligations of non-involvement in corruption acts, corruption related acts and deeds of corruptive behaviour, other than those foreseen in let.j1)”.

5. Article 23 paragraph (2) shall read as follows:
“(2) Dismissal from office shall apply if the judge perpetrates a disciplinary offense provided for in art. 22 para. (1) let.j2), a disciplinary offense that affects the service-related interests and image of the judiciary, if the other disciplinary offences specified in art. 22 are committed repeatedly and if the performance evaluation established his/her obvious non-conformance to the office he/she holds”.

Art. II – The Law No. 548-XIII of 21 July 1995 on the National Bank of Moldova (Official Gazette of the Republic of Moldova, 1995, no. 56-57, art.624), as subsequently amended and supplemented, shall be supplemented as follows:

1. In article 23 paragraph (5) the syntagma “financial and monetary area” shall be followed by the wording “, has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing,” further according to the text.
 2. Article 34 shall be supplemented with paragraph (6) which shall read as follows:

“(6) The National Bank officials must comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

Art. III. – The Law No.1036-XIII of 17.12.1996 on the penitentiary system (republished in the Official Gazette of the Republic of Moldova, 2008, No. 183-185, art.654), as subsequently amended and supplemented, shall be supplemented as follows:

1. Article 18 paragraph (1) after the syntagma: “has not been convicted” shall be supplemented with the wording: “has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing” further according to the text.

2. In Article 20:

p. 7) the syntagma “in case of” shall be supplemented with the wording “violation of the obligation provided for in art. 22 para. (2) let. a2),” further according to the text.

shall be supplemented with p. 13 as follows:

“13) Dismissal of the penitentiary system collaborator based on the application for resignation or transfer shall not be allowed, if the general director received from the National Anticorruption Centre an intimation on the negative result of the professional integrity testing until the completion of disciplinary procedures.”

3. Article 22 paragraph (2) shall be supplemented with letters a1) and a2) as follows:

“a1) to immediately denounce to the competent authorities any attempt to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour, to immediately communicate in writing any inappropriate influence, including to declare gifts according to the legislation in force;

a2) not to engage in corruption acts, corruption related acts and deeds of corruptive behaviour, other than those foreseen in lit.a1)”.

Art. IV. - Article 19 paragraph (1) of the Electoral Code No. 1381-XIII of 21 November 1997 (Official Gazette of the Republic of Moldova, 1997, No. 81, art.667), as subsequently amended and supplemented, shall be supplemented at the end with the syntagma: “ , and has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
Art.V. - Article 12 of the Law No. 192-XIV of 12 November 1998 on the National Commission for Financial Market (republished in the Official Gazette of the Republic of Moldova, 2007, No. 117-126BIS), as subsequently amended and supplemented, shall be supplemented at the end with the syntagma “ , and has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”

Art.VI. - Article 7 of the Law No.753-XIV of 23 December 1999 on the Information and Security Service of the Republic of Moldova (Official Gazette of the Republic of Moldova, 1999, No. 156, Art.764), as subsequently amended, shall be supplemented with letter f) which shall read as follows:

“f) performance of professional integrity testing under the Law No. 325 of 23 December 2013.”

Art. VII. – The Law No. 1150-XIV of 20 July 2000 on the Customs Service (Official Gazette of the Republic of Moldova, 2000 No.106-108, Art.765), as subsequently amended, shall be amended and supplemented as follows:

1. Article 6 paragraph (1) shall be supplemented with letter b1) as follows:

“b1) who has had over the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
2.  In Article 15 paragraph (1) letter k) shall be followed by letter l) which shall read as follows:

“l) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

3. In Article 26 the syntagma “violation of service discipline” shall be followed by the wording “and the obligations provided for in art. 15 para. (1) let. l)” further according to the text.

4. Article 43:

paragraph (2) shall be supplemented with letter j1) as follows:

“j1) in case of violation of the obligation provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

shall be supplemented with paragraph (31) as follows:

“(31) Dismissal of the customs service collaborator based on the application for resignation or transfer shall not be allowed, if the general director received from the National Anticorruption Centre an intimation on the negative result of the professional integrity testing until the completion of disciplinary procedures.”
Art.VIII. – The Law No.761-XV of 27 December 2001 on Diplomatic Service (republished in the Official Gazette of the Republic of Moldova, 2013, No.216-220, Art.645) shall be supplemented as follows:

1. Article 10 paragraph (1) shall be supplemented with letter f1) which shall read as follows:

“f1) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
2. Article 22 shall be supplemented with letter h) as follows:

“h) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

3. In article 24 paragraph (4) the syntagma “or international governmental organizations” shall be supplemented with the wording “and in case of violation of the obligation provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing,” further according to the text.

4. In Article 25:

in letter a) the syntagma “referred to in art. 10 para. (1) let. a) -f)” shall be replaced by the wording “referred to in art. 10 para. (1) le. a) -f1)”.

the single paragraph shall become paragraph (1);

it shall be supplemented with paragraph (2) as follows:

“(2) Dismissal of the officer of the institution of diplomatic service based on the application for resignation or transfer shall not be allowed, if the general director received from the National Anticorruption Centre an intimation on the negative result of the professional integrity testing until the completion of disciplinary procedures.”
Art.IX. – The Criminal Code of the Republic of Moldova No. 985-XV of 18 April 2002 (republished in the Official Gazette of the Republic of Moldova, 2009, No.72-74, Art. 195), as subsequently amended, shall be amended and supplemented as follows:

1. Article 126 shall be supplemented with paragraph (3) which shall read as follows:

“(3) The considerable nature of the damage caused to the public interest and the damages on a large scale shall be determined taking into account the degree of damage or threat to the budget, state property or activity, public authorities, public institutions, state or municipal enterprises or commercial societies where the state holds the majority stake and / or the degree of damage or threat to goods considered to be of public interest, from the public domain or the private domain of the state or territorial administrative units, for the purposes of civil legislation.”

2. Shall be supplemented with Article 3291 which shall read as follows:
“Article 3291. Conflict of Interest
(1) Perpetration or failure to declare a conflict of interest, within the meaning of the Law No.16-XVI of 15 February 2008 on conflict of interest, by a person in charge, public person and a public dignitary function, if such failure caused a damage on a large scale, considerable damage to the public interest or to the legally protected rights and interests of individuals or legal entities,
shall be punished by a fine in the amount from 2,500 up to 5,000 conventional units or by imprisonment for a period of up to 2 years, in both cases with deprivation of the right to hold certain positions or to exercise certain activity for the period of 2 up to 5 years.
(2) The same action:
a) committed by two or several persons
b) resulting in serious consequences,
shall be punished by a fine in the amount from 5,000 up to 10,000 conventional units or by imprisonment for a period of 2 up to 6 years, in both cases with deprivation of the right to hold certain positions or to exercise certain activity for the period of 5 up to 10 years.
3. Shall be supplemented with a new Article 3522 as follows:

“Article 3522. False declaration of income and property or personal interests

Failure to declare all income and property or personal interests and positions held by persons who are required to submit these declarations

shall be punished by a fine in the amount from 400 up to 600 conventional units or by imprisonment for a period of up to 1 year and in all cases with deprivation of the right to occupy certain positions or to exercise certain activity for the period of up to 5 years.”

Art.X. – The Law No.1104 of 6 June 2002 on the National Anticorruption Centre (republished in the Official Gazette of the Republic of Moldova, 2012 No. 209-211, Art. 683), as subsequently amended, shall be amended and supplemented as follows:

1. Article 4 paragraph (1) shall be supplemented with letter f) as follows:

“f) performance of professional integrity testing, according to the Law No. 325 of 23 December 2013 on professional integrity testing”.

2. Article 5 shall be supplemented with letter c1) as follows:

“c1) to perform professional integrity testing of public agents under the Law No. 325 of 23 December 2013 on professional integrity testing”.

3. In Article 14 paragraph (2), the phrase “with the approval of the prosecutor” shall be replaced by the phrase “under the Law No. 325 of 23 December 2013 on professional integrity testing”.

4. Article 15:

in paragraph (1) letter a) the word “leads” shall be followed by the phrase “ or with which claims to lead”.

shall be supplemented with par. (21) as follows:

“(21) The methods and means of monitoring of lifestyle and fixing their results are not special investigative activities under the Law No. 59 of 29 March 2012 on special investigative activity.”

5. Article 16 paragraph (1) shall be supplemented as follows: “ , and the person who has in the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
6. Article 34 shall be supplemented with paragraph (4) as follows:

“(4) Dismissal of the employee based on the application for resignation or transfer shall not be allowed, if the general director was notified by the Information and Security Service on the negative professional integrity test result until the completion of disciplinary procedure.”
Art.XI. – In Article 200 paragraph (3) of the Criminal Procedure Code (republished in the Official Gazette of the Republic of Moldova, 2013 No.248-251, Art.699), as subsequently amended, shall read as follows:

“(3) The temporary suspension from office is decided by the prosecutor who leads or, where appropriate, carries out criminal prosecution directly, by a motivated ordinance, in the phase of criminal prosecution, or, where appropriate, the court at the request of the prosecutor by order, which shall be sent for enforcement to the administration of the institution where the accused, the defendant works. The ordinance of the prosecutor on suspension from office of the accused may be appealed to the instruction judge, and the order of the court on suspension from office of the defendant can be appealed to the Chisinau Court of Appeal within 3 days.”

Art.XII. - The Labour Code of the Republic of Moldova No. 154-XV of 28 March 2003 (Official Gazette 2003 No.159-162, Art. 648) as subsequently amended, shall be supplemented as follows:

1. Article 85:

shall be supplemented with paragraph (21) as follows:

“(21) The dismissal of the employee falling under the Law No. 325 of 23 December 2013 on professional integrity testing based on the application for resignation or transfer shall be allowed, if the employer was notified by the institution performing professional integrity testing about the negative result of the professional integrity test until the completion of disciplinary procedures.”

 in paragraph (3) the words “para. (1), (2)” shall be replaced by the wording “para. (1) - (21)”.

2. Article 86 paragraph (1) shall be supplemented with letter k1) as follows:

“k1) violation of Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

Art.XIII. – The Enforcement Code of the Republic of Moldova No. 443-XV of 24 December 2004 (republished in the Official Gazette of the Republic of Moldova, 2010, No.214-220, Art.704), as subsequently amended, shall be amended as follows:

1. Article 11 shall be supplemented with letter o) as follows:

“o) decisions of professional integrity testing coordinators on return by a tested public agent of the goods or their equivalent value, received in the course of professional integrity testing.”.

2. Article 15, para. (2) shall be supplemented with letter h) as follows:

“h) recovering of the goods or their equivalent value received in the course of professional integrity testing.”.

Art.XIV. – The Audio-visual Code No.260-XVI of 27 July 2006 (Official Gazette of the Republic of Moldova, 2006 No.131-133, Art.679), as subsequently amended and supplemented, shall be completed as follows:
 1. Article 42 paragraph (4) shall be supplemented with letter e) as follows:

“e) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
2. Article 57 paragraph (1) shall be supplemented with letter e) as follows:

“e) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
Art.XV. – The Law No. 93-XVI of 5 April 2007 on Civil Protection and Emergency Situations Service (Official Gazette of the Republic of Moldova, 2007, No.78-81, 358) as subsequently amended and supplemented, shall be supplemented as follows:

1. In Article 17 paragraph (5) the syntagma “commission of a crime” shall be supplemented with the wording “and those who in the last 5 years have had entries in the Record on professional integrity on application of disciplinary sanctions in connection with the negative professional integrity results testing”.

2. Article 29 shall be supplemented with paragraph (4) as follows:

“(4) Dismissal of the officer based on the application for resignation or transfer is not allowed, if the head of the Service was notified on the negative professional integrity test result until the completion of disciplinary procedure.”
 3. In Article 42 letter g) shall be followed by letter h) and i) as follows:

“h) to immediately denounce with the competent authorities any attempt to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour, to immediately communicate, in writing, any inappropriate influence, including to declare gifts according to the legislation in effect;

i) not to involve in corruption acts, corruption related acts and deeds of corruptive behaviour, other than those referred to let.h1)”.

4. Article 47 paragraph (1) shall be supplemented with letter e) as follows:

“e) violation of the obligation referred to in Art. 42 let. i);”.

Art.XVI. – The Law No. 170-XVI of 19 July 2007 on the status of information and security officer (Official Gazette, 2007 No.171-174, Art.667) as subsequently amended, supplemented as follows:

1. Article (7) paragraph (3) shall be supplemented with letter f) as follows:

“f) has in the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
2. Article 31 paragraph 3) shall be supplemented with letter a1) as follows:

“a1) violation of the provisions of Art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

3. Article 33 paragraph (3) the syntagma “the information officer title” shall be followed by the wording “in case of violation of the obligation provided for in art. 6 para. (2) let. a) of the Law No.325 of December 23, 2013 the professional integrity testing”.

4. Article 36:

 paragraph (1) shall be supplemented with letter o1) as follows:

“o1) violation of the provisions of art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing;

paragraph (3) shall be supplemented with paragraph (31) as follows:
„(31) Dismissal based on the application for resignation or transfer is not allowed, if the director of the internal security subdivision of the Service was notified on the negative professional integrity test result until the completion of disciplinary procedure.”
5. Article 39 paragraph (1) shall be supplemented with letter j1) as follows:

“j1) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

6. Article 51 paragraph (7) letter c), the syntagma “referred to in Article 36 para. (1) let. i)-k), n) and p)” shall be replaced by the wording “referred to in Art. 36 para. (1) let. i) -k) n), o1) and p)”. 

Art.XVII. - Article 19 of the Law No.16-XVI of 15 February 2008  on conflict of interest (republished in the Official Gazette of the Republic of Moldova, 2012 No.72-75, Art. 231), as subsequently amended, shall be amended as follows: the syntagma “on combating corruption and protectionism” shall be replaced by the wording “on preventing and combating corruption”.

Art.XVIII. – The Law No.25-XVI of 22 February 2008 on the Civil Servant’s Code of Conduct (Official Gazette of the Republic of Moldova, 2008, No.74-75, article 243), as subsequently amended, shall be supplemented as follows:

1. Shall be supplemented with Article 111 as follows:

“Article 111. Inappropriate influences

In performing his/her duties, the civil servant must:

1) not allow inappropriate influence, under the Law No. 325 of 23 December 2013 on professional integrity testing;

2) carry out legally the activity for which the inappropriate influence intervened;

3) make without delay a denunciation in writing about exercise of inappropriate influence on the head of the public authority or, where appropriate, the professional integrity testing institution, under the Law No. 325 of 23 December 2013 on professional integrity testing on the conditions set out by the Government.” 

2. In Article 12:

title and paragraph (1) shall be supplemented at the end with the words “and favouritism”;

in paragraph (3) the words “conflicts of interest” shall be followed by the works “and favouritism” and at the end shall be supplemented with the words “and on preventing and combating corruption”.

3. Article 13 paragraph (2) shall be supplemented with letter b1) as follows:

“b1) to comply with Art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing;”

Art.XIX. – The Law No. 90-XVI of 25 April 2008 on preventing and combating corruption (Official Gazette of the Republic of Moldova, 2008, No.103-105, Art.391), as subsequently amended, shall be amended and supplemented as follows:

1. In Article 2:

the concept “corruption” shall read as follows:

“corruption - use of entrusted own or another person’s office, powers or duties, directly or indirectly, in public or private sector, in order to obtain goods, material benefits or other inappropriate advantages for oneself or for another person”;

shall be supplemented at the end with the following concept:
“public agents” -  public dignitaries, civil servants, including civil servants with special status, military servants, employees of autonomous public authorities or regulatory authorities, state or municipal enterprises, other legal entities of public law, employees of cabinet of public dignitaries”.

2. In Article 4, letter a) shall read as follows:

“a) public agents, electoral competitors, election agents of electoral competitors”.

3. In Article 5 paragraph (1):

letter b), the text “to civil servants, public dignitaries and other persons providing public services” shall be replaced by the words “public agents”;

shall be supplemented with letter c1) as follows:

“c1) performance of professional integrity testing.”

4. In Article 6:

title, paragraph (1) and letter f), the words “to civil servants” and “civil servants” shall be replaced by “to agents” and “agents” respectively;

paragraph (1) letters a) and b), the words “to their civil servants” shall be replaced by the words “to public agents”;

paragraph (2) shall read as follows:

“(2) The exercise of public office is to ensure:

a) establishment of rules of conduct given the specifics of exercise of duties and obligations of public agents;

b) compliance with ethical rules by applying disciplinary and other measures to public agents who violate the established norms;

c) knowledge of and strict compliance with the regulatory acts governing the activity of the public agent;

d) approval of measures that would facilitate reporting by public agents of corruption acts, which they learned in the course of exercise of office.”

5. Article 7 shall read as follows:

“Article 7. Anticorruption expertise of draft legislative and regulatory acts

(1) Anticorruption expertise is a process of evaluation of conformity of content of draft legislative and regulatory acts to anticorruption standards, standards of identification of norms that encourage or could encourage corruption, and standards of development of recommendations for exclusion of their effects.

(2) Anticorruption expertise shall be performed by the National Anticorruption Center in accordance with the Regulation on organization of anticorruption expertise of draft legislative and regulatory acts approved by the Government”.

6. Shall be supplemented with articles 71 and 72 as follows:

“Article 71. Assesment of corruption risk in public authorities and institutions

(1) Assessment of corruption risks in specialized central public administration authorities, autonomous administrative authorities, other public authorities and institutions shall be performed in accordance with the Methodology for assessment of corruption risks in public authorities and institutions.

(2) The Methodology for assessment of corruption risks in public authorities and institutions shall be approved by the Government and provides for the identification of institutional factors that encourage or can encourage corruption and development of recommendations for their exclusion.

Article 72. Professional integrity testing

(1) Professional integrity testing shall be performed in order:

a) to ensure professional integrity, to prevent and combat corruption within public entities;

b) to verify observance of public agents of service obligations and duties, as well as rules of conduct;

c) to identify, assess and eliminate vulnerabilities and risks that could cause or encourage corruption acts, corruption related acts or deeds of corruptive behaviour;

d) not to admit inappropriate influences in performance of service obligations or duties by public agents;

e) to enhance denounciation of corruption acts, corruption related acts and deeds of corrupt behaviour by public agents.

(2) Professional integrity testing shall be performed in accordance with the provisions of the Law No. 325 of 23 December 2013 on professional integrity testing.

(3) The procedure of keeping record of cases of inappropriate influence and keeping and using record on professional integrity of public agents shall be determined by the Government.”.

7. Article 13 shall read as follows:

“Article 13. Authorities empowered to execute this law

(1) The National Anticorruption Center is a specialized body vested with powers to prevent and combat corruption acts, corruption related acts and deeds of corruptive behavior, whose obligations include the following:

a) taking actions to prevent, detect and counteract corruption, undertaking special investigative measures and actions of criminal prosecution related to corruption acts and corruption related acts; 

b) collection and analysis of information on corruption phenomenon, collaboration and exchange of information with public administration authorities, notification of competent authorities about causes and conditions that encourage commission of illegal actions;

c) performance of corruption preventing activities, anticorruption education of citizens, active collaboration with civil society to spread in mass anticorruption culture;

c1) measuring perception of corruption phenomenon in vulnerable areas in the Republic of Moldova, which is performed in accordance with the Methodology for measuring perception of corruption phenomenon in vulnerable areas in the Republic of Moldova, approved by act of the Center;

d) ensuring training, improvement of the performance and retraining of staff;

e) ensuring protection and storage of information, which constitutes a state secret, trade secret and bank secret, other secrets protected by law, which became known in the course of exercise of the office;

f) development of relationships with similar foreign services;

g) development of proposals to bring regulatory acts in line with the relevant international regulations.

(2) The National Integrity Commission is responsible for:

a) control of declarations of income and property and personal interests;

b) finding out obvious difference between income obtained while exercising the office and the property acquired in the same period, unless it can be justified;

c) finding out conflicts of interest and incompatibilities in the activity of public agents, according to the legislation in force, which govern these areas;

e) requires the court to find out nullity of administrative acts, legal acts, personal or collegial decisions in violation of legal provisions on conflicts of interest;

f) finding out contraventions attributed to its competence by special laws;

g) collaboration with other bodies in order to perform its duties.”

8. In Article 14:

paragraph (1) letter g), the words “other bodies” shall be replaced by the words “the bodies”;

shall be supplemented with paragraph (11) as follows:

“(11). The authorities referred to in para. (1) let. d) -g) shall designate, at the management level, a person responsible for preventing corruption in the subordinated authority”. 

in paragraph (2):

the words “public administration authorities” shall be replaced by the words “the persons designated under para. (11)”;

letter b) shall read as follows:

„b) receipt of information on perpetration of corruption acts or deeds of corruptive behavior by employees through various sources (audience, anonymous letters, electronic mail, etc.), including through the antricorrpution system of telephone lines, reviewing this information, undertaking of the necessary measures and submission of the relevant materials to the specialized body. The regulation on the anticorruption system of telephone lines shall be approved by the Parliament”.

9. Article 15 shall read as follows:

“Article 15. Deeds of corruptive behavior

The following deeds are considered deeds of corruptive behaviour:

a) perpetration of and failure to solve incompatibilities, violation of restrictions and prohibitions:

· perpetration of and/or failure to solve, in a legal term, incompatibilities in the civil service, public dignitary function, the activity of other public agents under the legislation governing their status;

· violation of legal restrictions on termination of activity, entering into of commercial contracts and limiting representation under the provisions of the Law No.16-XVI of 15 February 2008 on conflict of interest and restrictions and prohibitions imposed by special laws governing the activity of public agents;

· violation of civil service hierarchy restrictions provided for in the Law No.158-XVI of 4 July 2008 on the civil service and the status of civil servants;

b) failure to declare income and property and/or personal interests:

· failure to file, within the term prescribed by law, declarations of income and property and/or declaration of personal interests by public agents subject to the Law No. 1264 of 19 July 2002on the declaration and control of income and property of public dignitaries, judges, prosecutors, civil servants and persons holding management offices and the Law No. 16-XVI of 15 February 2008 on conflict of interest ;

· failure to file, within the legal term, declarations of income and property and/or declaration of personal interests after one year of termination of activity as public agent subject to the Law No. 1264 of 19 July 2002on the declaration and control of income and property of public dignitaries, judges, prosecutors, civil servants and persons holding management offices and the Law No. 16-XVI of 15 February 2008 on conflict of interest ;

· omission to submit the declaration of income and property and/or declaration of personal interest after finding out failure to file within the term prescribed by law;

c) perpetration of and failure to declare the conflict of interest manifested by perpetration or failure to declare the conflict of interest by persons covered by the Law No. 16-XVI of 15 February 2008 on conflict of interest  when it does not contain elements of crime;

 d) favouritism shown by providing support, preferences, privileges or creating advantages for certain individuals or legal entities in decision making process, undertaken in the course of exercise of office by public agent, when such acts are performed for the benefit of relatives (nepotism), friends (cronyism) or for the benefit of political parties (clientelism) and do not contain elements of crime;

e) request, receipt of or failure to declare gifts and advantages manifested by request, receipt or failure of the public agent to declare gifts, services, favours, invitations or any other advantages personally for them or close persons, except symbolic gifts, gifts offered under rules of comity or received on occasion of certain protocol actions, whose value does not exceed the limits set out by the Government, and the relevant actions do not contain elements of crime;

f) perpetration of or failure to declare inappropriate influence:

· perpetration or failure of the public agent to declare illegal attempts, actions, pressures, threats, interferences or requests of third parties in order to determine him/her to perform or not to perform, to delay or hasten performance of some actions in exercising their offices or against them;

· prohibited communication of judge with participants in process or with other persons, and failure to communicate prohibited communication attempts to the Superior Council of Magistracy, according to the Law No. 544-XIII of 20.07.1995 on the status of judges, provided they do not contain elements of crime;   

   g) the misuse of office and use of public goods:

· intentional use of official position in a manner contrary to public interests or rights and interests protected by law of individuals and legal entities, unless the act corresponds to constitutive elements of crime;

· use in own interest or in the interest of other persons of public goods provided for exercise the office if these facts do not contain elements of crime;

     h) concealing a corruption act or corruption related act by a public agent, to which he/she is provoked or which he/she knows about;

     i) obstruction of preventing and combating corruption:

· failure of the hierarchical superior head or head of the public institution or public authority to apply protective measures to the public agent who informs in good faith about perpetration of corruption acts and corruption related acts, and deeds of corruptive behaviour (whistleblowers) established by the legislation governing warnings of integrity;

· failure of the head of public institution or public authority to apply appropriate disciplinary sanctions proposed by the body/subdivision competent to examine disciplinary offenses, persons with negative integrity test result performed under the Law No. 325 of 23 December 2013 on professional integrity testing;
· failure of the head of public institution or public authority to apply disciplinary sanctions to persons responsible for receiving communications about inappropriate influence for refuse to receipt them;
· failure of the head of public institution or public authority to apply a procedural measure of constraint by temporary suspension from office of the public agent suspected, accused or indicted for committing a corruption act or corruption related act, when it is mandatory under the Code of Criminal Procedure;
10. Article 16 shall read as follows:

“Article 16. Accountability for corruption acts and corruption related acts

(1) Subjects of corruption acts, corruption related acts and deeds of corruptive behavior, individuals and legal entities are held liable under the Criminal Code for committing them with guilt.

(2) Corruption acts are:

a) active corruption;

b) passive corruption;

c) trafficking in influence;

c1) abuse of power and abuse of service;

d) corruptive payment;

e) bribery.

(3) The following committed acts directly related to other corruption acts are corruption related acts:

b) excess of power or exceeding official powers;

c) money laundering, when money comes from corruption offenses and/or other corruption related acts;

d) interference with administration of justice and criminal prosecution;

e) embezzlement committed by public agent using official position;

f) scam committed by  public agent using his/her official position;

g) willful destruction of or damage to property committed in performance of official obligations;

h) illegal enrichment;

i) falsification of election results;

j) bribery of voters;

k) false public documents;

l) false accounting documents;

m) any other commited action directly related to any act of corruption.”

     11. Article 17 shall read as follows:
“Article 17. Other forms of accountability
Violation of this law, including commission of corruption acts, corruption related acts and deeds of corruptive behaviour when they do not contain elements of crime result in a administrative accountability or, where appropriate, civil accountability and/or disciplinary accountability”.

12. In Article 18:

the text “ , about failure to comply with the rules on declaration of income and property and violation of legal obligations on conflict of interest” shall be excluded from the title, paragraphs (1) and (2);

paragraph (1), the text “civil servant, public officials and other persons providing public services” shall be replaced by the words “public agent” and the words “has the right” shall be replaced by the word “shall”;

paragraph (2), the text “civil servant, public dignitaries and other persons providing public services” shall be replaced by the words “public agent”.

13. In Article 21 letter a) the word “operative” shall be replaced by the word “special”.

Art.XX. – The Law No.134-XVI of 13 June 2008  on the State Protection and Guard Service (Official Gazette, 2008 No.120-121, Art.470) as subsequently amended, shall be supplemented as follows:

1. Article 13 paragraph (7) the end shall be supplemented with the wording “ , and those who have had in the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”
2. Article 19 paragraph (12) shall be supplemented with letter e) as follows:

“e) to violate the provisions of Art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

3. Article 26:

paragraph (1) shall be supplemented with letter f1) as follows:

“f1) for violation of the provisions of Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

paragraph (3) shall be followed by paragraph (31) as follows”. 

“(31) The dismissal of the officer based on the application for resignation or transfer shall not be allowed, if the director of the Service was notified of the negative professional integrity test result until the completion of disciplinary procedure.”

Art.XXI. – The Law No.158-XVI of 4 July 2008 on the civil service and the status of civil servants (Official Gazette, 2008 No.230-232, Art.840) as subsequently amended, shall be supplemented as follows:

1. In Article 22 paragraph (1) shall be supplemented with letter f1) as follows:

 “f1) to comply with the obligations provided for in Art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing;”.

2. Article 27 paragraph (1) letter g) shall read as follows:

“g) in the last 5 years was not dismissed from a public office in accordance with art. 64 para. (1) let. a) and b) or his/her individual employment contract was not terminated for disciplinary reasons;”

3. Article 63 shall be supplemented with paragraph (43) as follows:

“(43) Dismissal of civil servant under para. (1) let. j) shall not be allowed, if the head of the public authority was notified about the negative result of professional integrity test until the completion of disciplinary procedure.”

 4. In Article 64 paragraph (1) letter a) the words “applied for” shall be supplemented with the wording “violations referred to in art. 6 para. (2) let. a) of the Law No.325 of 23 December 2013 on professional integrity testing, for”:

5. In article 65 paragraph (1) at the end shall be supplemented with the wording “ , except where the head of the public authority was notified about the negative result of professional integrity test until the completion of disciplinary procedure.”

Art. XXII. – Point 9 of the Regulation of the National Center for Protection of Personal Data, Annex No. 1 to the Law No.182-XVI of 10 July 2008 on Approval of the Regulation of the National Center for Personal Data Protection, structure, limit staff and method of financing of the National Center for Personal Data Protection (Official Gazette of the Republic of Moldova, 2008, No.140-142, Art.578), as subsequently amended and supplemented, shall be supplemented with letter e) as follows:

“e) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing.”

Art. XXIII. – The Contravention Code of the Republic of Moldova No.218-XVI of 24 October 2008 (Official Gazette of the Republic of Moldova, 2008, No. 3-6, Art. 15), as subsequently amended, shall be amended and supplemented as follows:

1. In Article 30 paragraph (21), the words “chapter XV” shall be substituted by “chapters XV and XVI”.

2. Articles 3131 and 3132 shall read as follows:

“Article 3131. Favouritism

Providing support, preferences, privileges or creation of advantages for certain individuals or legal entities in the decision-making process undertaken in exercising the office by a person, who works at a public authority, public institution, state or municipal enterprises or a company where the state has the majority stake, when such acts are performed for the benefit of relatives (nepotism), friends (cronyism) or for the benefit of political parties (clientelism) and do not contain elements of crime,

shall be punished by a fine in the amount of 100 up to 300 of conventional units. 

Article 3132. Conflict of interest and failure to declare the conflict of interest

(1) Failure to declare a conflict of interest in the term prescribed by the Law No.16-XVI of 15 February 2008 on conflict of interest by a person working at a public authority, public institution, state or municipal enterprises or a company in which the state holds a share
shall be punished by a fine in the amount of 50 up to 100 of conventional units.

(2) Perpetration of a conflict of interest, including failure to take measures for treating and solving the conflict of interest, in accordance with the Law No.16-XVI of 15 February 2008 on conflict of interest, a the person working at a public authority, public institution, state or municipal enterprises or a company where the state has the majority stake, unless the act contains the constitutive elements of crime,

shall be punished by a fine in the amount of 150 up to 500 of conventional units with or without deprivation of the right to hold certain position for a period of 3 months a year.”.

3. Shall be supplemented with Article 3134 as follows:

 “Article 3134. Violation of the regime of incompatibilities and restrictions

(1) Violation of restrictions on termination of activity, execution of commercial contracts and violation of rules of limitation of representation by persons covered by the Law No.16-XVI of 15 February 2008 on conflict of interest.

shall be punished by a fine in the amount of 50 up to 100 of conventional units.

(2) Violation by a person holding a responsible office of civil service hierarchy restrictions provided for in the Law No.158-XVI of 4 July 2008 on the civil service and the status of civil servants.
shall be punished by a fine in the amount of 150 up to 200 of conventional units.

(3) Perpetration of and failure to legally solve incompatibilities in the civil service, public office or in the activity of the elected local official under the legislation governing the status of such persons

shall be punished by a fine in the amount of 150 up to 400 of conventional units.”

4. Article 314 shall read as follows:

“Article 314. Concealment of a corruption act or a corruption related act or failure to take the necessary measures

(1) Concealment by hierarchical superior head or head of public institution or public authority of a corruption act or corruption related act committed by subordinate officials

shall be punished by a fine in the amount of 100 up to 200 of conventional units.

(2) Failure of a hierarchical superior head or head of public institution or public authority to apply protection measures to a civil servant, including to a civil servant with special status, public official and other persons providing public services, who informs in good faith about commission of corruption acts and corruption related acts, deeds of corruptive behaviour

shall be punished by a fine in the amount of 200 up to 300 of conventional units.

(3) The failure of a head of public institution or public authority to apply appropriate disciplinary sanctions proposed by the body/subdivision competent to examine disciplinary offenses, persons with negative integrity test result under the Law No. 325 of 23 December 2013 on professional integrity testing,


shall be punished by a fine in the amount of 300 up to 400 of conventional units.


(4) The failure of a head of public institution or public authority to apply disciplinary sanction to persons in charge of receipt of communications about inappropriate influence for refusal to receive them 


shall be punished by a fine in the amount of 400 up to 500 of conventional units.


(5) The failure of a head of public institution or public authority to apply a measure of procedural constraint through temporary suspension from office of the person accused or indicted for committing a corruption act or corruption related act, when it is mandatory under the Code of Criminal Procedure,


shall be punished by a fine in the amount of 400 up to 500 of conventional units.”


5. In Article 3302:


the single paragraph shall become paragraph (1);


shall be supplemented with paragraph (2) and (3) as follows:


“(2) Late and unjustified submission of declaration of income and property or personal interest by the person obliged to submit it under conditions established by legislation,


shall be punishable by a fine in the amount of 100 up to 150 of conventional units.


(3) Omission to submit declaration of income and property or personal interest within 30 days from the moment of holding liable under para. (1),

 
shall be punished by a fine in the amount of 150 up to 300 of conventional units and with deprivation of the right to hold certain positions for a period of 3 months a year.”


6. Article 349 shall be supplemented with paragraph (6) as follows:


“(6) Refusal to provide to the National Anticorruption Center data, information, records, acts or documents required under legal conditions and terms


shall be punished by a fine in the amount of 100 up to 150 of conventional units applied to person in position of responsibility”.


7. In Article 396 paragraph (1) the figure “3133” shall be followed by the wording “314 para. (4), (5)”.


8. In Article 401 paragraph (1), the syntagma “Art.3132” shall be excluded, the conjunction “and” shall be replaced by comma and the figure “315” shall be followed by the text “and Art. 349 para. (6).


9. In para. (1) Art. 4233 the text “Art. 3191 and 3302” shall be substituted by “Art. 3132, 3134, 3191 and 3302”. 

Art.XXIV. - Article 7 paragraph (1) point 4) of the Law No.245-XVI of 27 November 2008 on State Secret (Official Gazette of the Republic of Moldova, 2009, No.45-46, Art. 123), as subsequently amended, shall be supplemented with letter a1) as follows:

“a1) staff, forces, content, plans, organization, financing and technical and material support, forms, tactics, methods, means and details on performance of professional integrity testing, except for data from the report on the professional integrity testing result”.

Art.XXV. – The Law of the Court of Accounts No. 261-XVI of 5 December 2008 (Official Gazette 2008 No.237-240, Art.864) as subsequently amended shall be amended and supplemented as follows:

1. In Article 17 paragraph (2) letter c) shall be supplemented with letter c1) as follows:

 “c1) has had in the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.” 

2. In Article 24 paragraph (1) letter b) shall be supplemented with letter b1) as follows:

“b1) has not had over the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”

3. In Article 27 letter c) shall have a new version:

“c) infringement of the provisions on obligations and incompatibilities provided for in the Law No.158-XVI of 4 July 2008 on the civil service and the status of civil servants, the Code of Ethics of the Court of Accounts and the Civil Servant’s Code of Conduct;

Art. XXVI. – The Law No. 271-XVI of 18 December 2008 on verification of holders and candidates for public functions (Official Gazette, 2009 No.41-44, Art. 118), shall be amended and supplemented as follows:

1. In Article 4 letter a) the word “including” shall be supplemented by the phrase “those who determined the negative professional integrity result and” further according to the text.

2. In Article 5 letter a) shall be reworded as follows:

“a) in public dignitary functions held through a mandate obtained directly after elections, except parliamentary or local elections, or indirectly, by appointment, as specified in the Law No. 199 of 16.07.2010 on the status of public dignitaries;”.

3. In Article 10 paragraph (2) the first sentence at the end shall be supplemented with the phrase “and applies to the National Anticorruption Center for the certificate of record on professional integrity.”

4. In Annex No. 2 position “Criminal Status” shall be supplemented with the words “/ professional integrity” and point 29 shall be followed by point 291 as follows:

“291. If you obtained in the last 5 years a negative professional integrity test result.”

Art. XXVII. – The Law No.294-XVI of 25 December 2008 on the Prosecutor’s Service (Official Gazette, 2009 No.55-56, Art. 155) as subsequently amended, shall be supplemented as follows:

1. Article 36 paragraph (1) shall be supplemented with letter e1) as follows:

“e1) has not had over the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.”.

2. Article 39 shall be supplemented with paragraph (21) as follows:

“(21) After submitting the set of acts, the Superior Council of Prosecutors shall apply to the National Anticorruption Centre and/or the Information and Security Service for the certificate of record on professional integrity of the candidate for prosecutor’s office”.

3. Article 54 shall be supplemented with letter d1) as follows:

 “d1) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

4. Article 61 shall be supplemented with letter j1) as follows:

 “j1) violation of the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

5. In Article 66 paragraph (1) letter e) shall be supplemented with the following text: “ ,, including disciplinary offenses found out under the provisions of art. 6 para. (2) a) of the Law No.325 of 23 December 2013 on professional integrity testing”.

6. In Article 67:

paragraph (2) shall be supplemented with the text “ , and have not violated the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

shall be supplemented with paragraph (91) as follows:

“(91) The dismissal of the prosecutor based on the application for resignation or transfer shall not be allowed, if the Superior Council of Prosecutors was notified about the negative result of professional integrity test until the completion of disciplinary procedure.”

Art. XXVIII. – The Law No. 199 of 16 July 2010 on the status of public dignitaries (Official Gazette of the Republic of Moldova, 2010, No.194-196, art.637), as subsequently amended and supplemented, shall be supplemented as follows:

1. Shall be supplemented with a new Article 51 as follows:

“Article 51. Obligation of professional integrity

Public dignitaries are obliged to comply with the provisions provided for in Art. 6 para. (2) let. a), b) and d) of the Law No. 325 of 23 December 2013 on professional integrity testing”.

2. The Annex to the law after position “Director, deputy director of the Information and Security Service” shall be supplemented with position “General director, deputy director of the National Anticorruption Center”.

Art. XXIX. – The Law No. 183 of 11 July 2012 on competition (Official Gazette No.193-197, Art.667 of 14.09.2012) as subsequently amended and supplemented shall be supplemented as follows:

1. Article 38 paragraph (3) at the end shall be supplemented with the phrase: “and comply with the provisions of Art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing.”

2. In Article 42 paragraph (5) the syntagma “a good reputation” shall be supplemented with the wording “ has not had over the last 5 years entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing” further according to the text.
Art. XXX. – The Regulation of the National Integrity Commission, Annex 1 to Law no. 180 of 19 December 2011 on the National Integrity Commission (Official Gazette of the Republic of Moldova, 2012, no.1-6, art. 2) shall be amended and supplemented as follows:
1. Point 4:
let. d) shall be repealed:
in let. i) the syntagma "administrative offenses involving" shall be followed by the syntagma "perpetration or failure to declare the conflict of interest, breach of the incompatibilities and restrictions regime" and further according to the text.
2. Point 11 shall be supplemented with the letter k) which shall read as follows:
"k) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.
Art. XXXI. – the Law No. 283 of 28 December 2011 on the Border Police (Official Gazette, 2012, No.76-80, art. 245) as subsequently amended shall be supplemented as follows:
1. Article 12 paragraph (1) after letter n) shall be followed by the letter n1) and n2) which shall read as follows:
"n1) to immediately denounce any attempt to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour, to immediately communicate in writing to the hierarchical superior any inappropriate influence, including to declare gifts according to the legislation in force;
n2) not to involve in corruption acts, corruption related acts and deeds of corruptive behaviour, other than those referred to let.n 1) ".
2. Article 16 paragraph (3) shall be supplemented with the letter e) which shall read as follows:
"e) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.
3. Article 39:
paragraph (1) letter n) shall be followed by the letter n1) as follows:
"n1) breach of the obligation foreseen in art. 12 para. (1) let. n2); "
paragraph (8) shall be followed by the paragraph 81) which shall read as follows:
"81) Dismissal of the border police officer based on the application for resignation or transfer shall not be allowed, if the Chief of the Border Police Department received an intimation on the negative result of the professional integrity testing until the completion of disciplinary procedures."
Art. XXXII. - Article 11 paragraph (3) of Law No. 121 of 25 May 2012 on ensuring equality (Official Gazette of the Republic of Moldova, 2012, No.103, art.335) shall be supplemented with the letter d) as follows:
"d) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing”.
Art. XXXIII. – the Law No. 320 of 27 December 2012 on the activity of Police work and the status of policemen (Official Gazette, 2013, No.42-47, art. 145) shall be amended and supplemented as follows:
1. Article 26 paragraph (1) shall be supplemented with the letter k1) as follows:
"k1) to comply with the provisions of art. 6 para. (2) of the Law No. 325 of 23 December 2013 on professional integrity testing”.".
2. Article 39:
paragraph (1) shall be supplemented with the letter f) as follows:
"f) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations referred to in Art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing. "
paragraph (2) shall be followed by the paragraph (21) which shall read as follows:
"(21) Prior to employing the candidate in the Police, the employer shall apply to the National Anticorruption Centre and/or the Information and Security Service for the certificate on record of professional integrity of the candidate to the policemen office”.

in paragraph (3) letter a) the syntagma "article 40 and 41" shall be substituted by the wording " article 41".

paragraph (5) shall be supplemented with the letter b1) as follows:
"b1) has got negative results of the professional integrity testing, according to the Law No.325 of 23 December 2013 on the professional integrity testing in the last 5 years."
3.Article 40 shall be repealed.

4. Article 47:
paragraph (1) letter i) shall be supplemented with the syntagma "under the Law No. 325 of 23 December 2013 on the professional integrity testing.
paragraph (4) shall be followed by the paragraph (5) which shall read as follows:
"(5) Dismissal of the policemen based on the application for resignation or transfer shall not be allowed, if the Minister received an intimation on the negative result of the professional integrity testing until the completion of disciplinary procedures."

Art. XXXIV. – the Law no. 325 of 23 December 2013 on the professional integrity testing (Official Gazette of the Republic of Moldova, 2014, No.35-41, art. 73) shall be amended and supplemented as follows:
1. Article 2 shall be supplemented with the letter e) as follows:
"e) enhance denunciation of corruption acts, corruption related acts and deeds of corruptive behavior by public agents."
2. In Article 4 the notions "public agents" and "inappropriate influence" shall read as follows:
"public agents – persons working in the public entities listed in the Annex, which is an integral part of this Law, for which the legislation provides for the application of disciplinary accountability;
inappropriate influence – unlawful interference in the professional activity of the public agent by third parties, manifested through pressures, threats or requests in order to determine the public agents to perform or not, delay or accelerate the performance of certain actions in the exercise of their functions or contrary to them, provided that such interference does not meet the elements of a crime. "
3. Article 6 shall be supplemented by paragraphs (3) and (4) which shall read as follows:
"(3) the inappropriate influence exerted on the head of the public entity / self-administration body shall be communicated to the National Anticorruption Centre, the influence exerted on the head of the National Anticorruption Centre shall be communicated to the Information and Security Service, and influence exerted on the head of the Information and Security Service shall be communicated to the Parliamentary Commission for National Security.

(4) The obligations provided for in the para. (2) shall apply to public agents in accordance with their legal status, established by special laws. " 
4. In article 12, the paragraph (4) shall read as follows:
"(4) When performing the professional integrity testing, documents supporting the covert activity or the legend used, covering documents, including acts encoding the identity of testers, third parties and codification of subdivisions, organizations, premises and means of transport can be made and used free of charge. "
5. Article 14:
paragraph (1) shall be reworded as follows:
"(1) Shall be deemed as positive result of the professional integrity test the situation when the public agent proved professional integrity, including observance of the obligations referred to in art. (6) para. (2) ".
shall be supplemented with paragraph (4) as follows:
"(4) Information about the positive result of the integrity testing shall be stored for 5 years of inclusion in the database, administered separately by the National Anticorruption Center and the Information and Security Service.".
6. Article 15: 
paragraph (1) shall be reworded as follows:
"(1) Shall be deemed to be a negative result of the professional integrity test the situation when the public agent did not prove professional integrity, including failure to comply with the obligations set out in art. (6) para. (2); "

in paragraph (4) the words "30 days" shall be substituted by the wording "15 calendar days".

7. Article 16:
paragraph (1) shall be supplemented by the  text " , legislation on preventing and combating corruption, labor legislation and according to the codes of conduct and of ethics";
paragraph (2) shall be supplemented by the text " , except for the deeds of corruptive behavior – failure to declare gifts'.
paragraph (3) shall be supplemented by the words "or transferred to another public entity";

in paragraph (6), the word "request" shall be substituted by the wording "request of the employer / self-administration body."
shall be supplemented with paragraph (7) which shall read as follows:
"(7) The information about the negative result of integrity testing shall be retained:
5 years - when the integrity testing process establishes that the public agent perpetrated corruption acts, corruption related acts and deeds of corruptive behaviour, for which the disciplinary sanction  - dismissal from service was applied;

1 year - when the integrity testing process establishes that the public agent failed to immediately denounce to the competent authorities the attempts to be involved in corruption acts, corruption related acts and deeds of corruptive behaviour; failed to communicate in writing about inappropriate influences to the head of public entity; failed to declare gifts under the legislation in force"
8. Shall be supplemented with Article 161 which shall read as follows:
"Article 161.The manner of recovering the goods or their equivalent value received during the professional integrity testing.
(1) In the case foreseen in the art. 16 para. (5) the coordinator of professional integrity testing activity shall issue a decision on restitution by the tested public agent of the goods or their equivalent value received during professional integrity testing, which is brought to the knowledge of the person concerned within 10 days of issue.
(2) Within 30 days of the date of notification of the decision, the person concerned is entitled to:
a) voluntarily return the goods or their equivalent value received during the professional integrity testing to the National Anticorruption Center or to the Information and Security Service through an act of handing over;
b) challenge in administrative dispute court the decision issued by the coordinating of the professional integrity testing activity.
(3) The decision of the coordinator of professional integrity testing activity shall become enforceable:
a) upon the expiry of the term laid down in para. (2), provided it was not challenged;
b) on the date when the court decision stays irrevocable, provided that the decision was not canceled as a result of the challenging thereof.
(4) The enforceable decision of the coordinator of professional integrity testing activity on the restitution by the tested public agent of goods or their equivalent value received during the professional integrity testing shall be enforced by it lodgment to the bailiff in accordance with the Enforcement Code of the Republic of Moldova. ".
9. In the Annex:
the name shall read reads as follows:
"Public entities that fall under the Law on professional integrity testing";
the position "the Constitutional Court" shall be reworded as follows "the Secretariat of the Constitutional Court".
Art. XXXV. – the Law no.52 of 3 April 2014 on the Ombudsman (Official Gazette of the Republic of Moldova, 2014, No.110-114, art. 278) shall be supplemented as follows:
Article 6 paragraph (1) shall be supplemented with the letter g) which shall read as follows:
"g) has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing. 

2. Article 35 paragraph (2) shall be supplemented at the end with the syntagma: " , and has not had over the last 5 years any entries in the Record on professional integrity on application of disciplinary sanctions for violation of the obligations provided for in art. 6 para. (2) let. a) of the Law No. 325 of 23 December 2013 on professional integrity testing.
Art. XXXVI. - Final and Transitional Provisions
The Government, within 3 months of the entry into force of this law, shall bring its normative acts in line with this law and ensure, within available means, financial and technical resources necessary for the immediate implementation of this law.
President of the Parliament  
Informative note
on the draft law amending and supplementing certain legislative acts 
      The conditions that imposed the development of the draft
On 23 December 2013 the Law No. 325 on professional integrity testing was adopted. Its purpose is to ensure professional integrity, prevention and combatting of corruption in public entities, debarment of inappropriate influences and verification of compliance by public agents with obligations and duties, including the rules of conduct and as well as to enhance denunciation of corruption acts, corruption related acts or deeds of corruptive behavior by them.
Taking into account the circle of subjects to which the law applies, but also the provisions of Article 22 thereof, which stipulates that the Government shall submit to the Parliament proposals for aligning the legislation in force with this law, it was necessary to develop a draft law amending and supplementing certain legislative acts with the view to eliminate the inconsistencies between the Law No. 325 of 23 December 2013 on professional integrity testing and other laws in force.
Main provisions, new elements, social impact of realization of draft law provisions
The draft law introduces new norms in a number of legislative acts such as:
1) establishment of new professional competences related to testing the professional integrity of public agents in the special laws of the NACC and the ISS. The supplementations are aimed at aligning the Law on Information and Security Service of the Republic of Moldova and the Law on the the National Anti-Corruption Center with the Law No. 325/2013 on professional integrity testing. According to art. 5 of the above-mentioned law, the professional integrity tests are performed by the employees of the National Anti-Corruption Centre and of the Information and Security Service. Therefore, in order to realize this task the aforementioned laws need to be amended with rules that would establish expressly the competence thereof to perform professional integrity testing of public agents.
2) establishment in the special laws of the public entities specified in the annex to the Law no. 325/2013 including in the Law no.158 / 2008 on the civil service and the status of the civil servants, and also in the Labor Code of:
1. obligations of public agents to comply with Article 6 para. (2) of the Law no. 325/2013, namely: not admit in their activity corruption acts, corruption related acts or deeds of corruptive behavior, immediately denounce to the competent bodies any attempt of being involved in these actions, communicate in writing any inappropriate influence to the head of the public entity, and declare gifts according to the legislation in force;
2. requirement for the head of the public entity / self-administration body to request the certificate of record upon employment of public agents;
3. disciplinary sanction for breach of the obligations set out in Article 6 para. (2) of Law no. 325/2013;
4. establishment of the grounds for dismissal in case of a negative result of the professional integrity test;
5. establishment of prohibition against dismissal or transfer in case of a negative result of the professional integrity test until the finalization of disciplinary procedures.
Thus, generalizing the above mentioned, we note that in order to enhance the quality of public services and promotion of the values ​​of public agents integrity, along with other requirements for employment in public institutions and authorities, the request by the head of authority / self-administration body of the certificate of record on the professional integrity was included, while in case of dismissal from service a new reason for dismissal was included - commission in the activity of corruption acts, corruption related acts and deeds of corruptive behavior, as stipulated in the Law no. 325/2013,
3) Amendments have been made also in the Law no. 271-XVI of 18.12.2008 on the verification of public office holders and candidates, verification performed by the Information and Security Service, but which, at the moment, does not work because Article 5 of the Law (persons subject to verification) refers to Annex 2 of the Law no.158/2008 on the civil service and the status of civil servants that was repealed with the entry into force of the Law no.199/2010 on the status of public dignitaries. This issue has been discussed many times by the civil society. Recently, a study was released by Transparency International Moldova on the national integrity system assessment where in the section "Detailed recommendations in the profile of national integrity system pillars" subsection "Anti-corruption agencies” the first recommendation was to ensure the verification of candidates and holders of public office" . 
Moreover, in the Action Plan for the years 2014-2015 regarding the implementation of the National Anticorruption Strategy for 2011-2015, approved by the Parliament Decision no.76 of 05.16.2014, the measure 27 of the Chapter V Improvement of anti-corruption legislation and enhancement of its operating mechanisms, including through the exercise of parliamentary control, provides for development of a draft law on amendment and supplementation of the Law No. 271-XVI of 18 December 2008 on the verification of public office holders and candidates with the view to eliminate the deficiencies ascertained in the implementation thereof. 
4) Amendments have been made in the criminal and criminal procedure legislation in order to suppress corruption. These amendments derived also from the need to implement certain actions of the National Anticorruption Strategy, approved by the Parliament Decision No. 154 of 21 July 2001, which in the section "Legislative component" item 6) provides for adjustment of the regulatory framework to the justified needs of enhancing the efficiency of the law enforcement bodies and control bodies.
Also, the Strategy on institutional strengthening of the National Anti-Corruption Center, approved by the Parliament Decision no.232 of 25 October 2012 in the action 2.7.1. provides for development of draft laws on amendment and supplementation of the criminal and criminal procedure legislation in order to streamline the efforts in fighting corruption in accordance with the provisions of international anticorruption conventions and with the recommendations of the Group of States against Corruption (GRECO), and in the action 2.7.4. foresees introduction of amendments in the criminal and criminal procedure legislation in order to enhance the efficiency of corruption suppressing activity.
The draft law provides for supplementation of the Criminal Code with a new element of crime which incriminates the conflict of interest, introduced in Chapter XV of the Criminal Code (special part) aiming to supplement, along with the deeds of trading in influence, abuse of power and excess of power, the general regulatory framework pertaining to protection of service relationships as a social value. 
Currently, the criminal procedure legislation does not define the meaning of the notion "public interest" and, most often, the judicial practice reveals a deficiency in terms of establishing and assessing the essential or considerable damage to the public interest. For the purposes of the civil law, both property in the public and the private domain of the state or territorial administrative units are considered public property. In this context, to eliminate faulty interpretation of this aspect, article 126 has been supplemented with rules that establish that considerable or essential character of the damage made to the public interest shall be determined taking into account the degree of undermining public confidence, the degree of damage or threat to the budget, state property or activity, public authorities, public institutions, state or municipal enterprises or commercial companies where the state has the majority stake and / or the degree of damage or threat to goods considered to be of public interest, from the public domain or the private domain of the state or territorial administrative units, for the purposes of civil law.
5) Amendments have been made to the Law no.90-XVI of 2008 on preventing and combating corruption. Currently there are a number of professional integrity measures that are reflected in several special laws but is actually lacking in the framework law for preventing and combating corruption No.90/2008. In this context, the draft law does not institute new rules, but only systematizes the legislation in force related to professional integrity.

In art. 2 a broader approach to the notion of corruption has been proposed, the need for which is determined by the adjustment of this notion both to the provisions of the National Anticorruption Strategy for 2011-2015, approved by Parliament Decision no. 154 of 21.07.2011, as well as to the provisions of the United Nations Convention against Corruption, adopted in New York on October 31, 2003, ratified by the Republic of Moldova through the Law no.158-XVI of 06.07.2007. It shall be noted that the exclusive broadening of the notion of corruption or, conversely, its unjustified narrowing are to an equal extent socially dangerous, because both in the first case and in the second the same negative consequences would be produced. In the first hypothesis there is a distortion of the concept   and a lack of coherence in the measures, while in the second one, there is a concentration which leaves aside the antisocial acts that should be prevented and punished. At the moment the notion of corruption is narrower, and is not covering the deeds of corruptive behavior.

Also, in order to ensure a correlation between the notions operated in the anti-corruption legislation, in the Law on professional integrity testing, and to ensure a clear and accessible character of the rules related to prevention and fight against corruption, the draft law provides for the introduction and definition of the notion "public agents".

Another important aspect is that relating to amendments to art. 4, which determines the subjects that fall under the Law 90/2008 on preventing and combating corruption. At the moment, though the art. 4 of the aforementioned law lists the subjects to whom the law shall apply, however throughout the entire law only the notion "public servant" is used, which leads to multiple interpretations. In the context of instituting new measures to prevent corruption (integrity testing), it is imperative to identify a general notion that would comprise all categories of persons working in the public service. Thus, some amendments and/or supplementations to the draft law have been changed in this regard.
Taking into account the amendments introduced in 2012 into the Law No.1104 of 06.06.2002 on the National Anti-Corruption Center regarding capacity building of deploying the activities to prevent corruption, this law establishes the general rules for anti-corruption expertise of the legislative and normative acts of the Government and other central and local public authorities. The anti-corruption expertise is one of the guarantees of corruption prevention provided by the Law 90/2008.

At art. 7 1 it is foreseen that assessment of corruption risks in public authorities and institutions shall be made in accordance with the Methodology for assessing the risks of corruption in public authorities and institutions, approved by the Government. Corruption risk assessment of is one of the most recent and most modern methods designed to raise the level of integrity and thereby prevent corruption in public institutions. According to this method, the emphasis is not so much on the direct fight against corruption, as on achieving the same goal through an enhanced integrity. Thus, the aim is to evaluate the institution's activity with the view to identify corruption risks and develop recommendations to eliminate or diminish their effects (integrity plans). Internationally, institutional corruption risk assessment is foreseen as a measure to prevent corruption under para. 3 art. 5 of the UN Convention against Corruption, adopted in New York on October 31, 2003 and ratified by the Republic of Moldova by the Law no.158-XVI of 06.07.2007. 
Art. 72 sets forth that one of the guarantees of corruption prevention is the professional integrity testing, which aims at verification of the compliance by public agents with service obligations and duties and rules of conduct; identification, assessment and elimination of vulnerabilities and risks that could determine or encourage corruption acts, corruption related acts and deeds of corruptive behavior; debarment of inappropriate influence in the exercise of service obligations or duties of public agents.
Regarding the amendment of art. 13, we consider that this proposal is likely to concretize the authorities vested with duties of prevention and fight against corruption. Therefore, given the competence of the National Integrity Commission in the implemention of integrity standards and anti-corruption policy application, we consider it necessary to include the National Integrity Commission in the art. 13 para. (2) of the Law 90/2008 listing the authorities in charge for prevention of corruption.
In art. 15 the deeds of corruptive behavior have been reworded, because these were either not clearly defined or outdated. Thus, the deeds of corruptive behavior include favoritism, which, in fact, substitutes, the deed of protectionism. Given that it is extremely difficult to define the criminal dimension  of the committed actions in case of "favoritism", we consider appropriate to include it in the deeds of corruptive behavior and to establish an administrative sanction for this. 
The draft  provides for the inclusion of the conflict of interest as a deed of corruptive behavior and its criminalization under the Criminal Code and the Code of administrative offenses, in terms of establishment of administrative sanctions for the admission and failure to declare the conflict of interest. 
Also, the deeds of corruptive behavior include perpetration and failure to resolve the incompatibilities, restrictions; failure to declare income and property and/or personal interests; requesting, receiving or failure to declare gifts and benefits; perpetration or failure to declare inappropriate influences; abuse of service office and use of public property, obstruction of corruption prevention and fight against corruption, - actions are governed by the national legislation and seek to strengthen the system of measures for preventing, detecting and counteracting corruption. Taking into account the degree of damage caused by the deeds of corruptive behavior, the draft law provides for disciplinary sanctions and/or administrative sanctions, as appropriate. 
Given that the Law. 900-XIII of 06.27.1996 on combatting corruption and protectionism was repealed by the Law no. 90-XVI of 25.04.2008 on preventing and combating corruption, the is a proposal to edit the wording in the art. 19 by substituting the syntagma  "combatting corruption and protectionism" by the words "preventing and combating corruption".
A clear gradation of sanctions for corruption acts, corruption related acts and deeds of corruptive behavior has been established, ranging from disciplinary to criminal sanctions; gradation that currently exists in the legislation, but is quite chaotic. 
6) One of the rules of conduct for civil servants, set by the Code of Conduct, consists in their obligation to declare the conflicts of interest. Since the favoritism (which substituted the protectionism) is a deed of corruptive behavior and with the view to adjust the provisions thereof to those of the Law no.90 / 2008, a new provision has been proposed which obliges civil servants to avoid favoritism and declare it as a deed of corruptive behavior .
7) Contravention Code. Considering that the overall objectives of the National Anticorruption Strategy for 2011-2015, approved by the Parliament Decision no.154 of 21.07.2011, consist in transforming the corruption from an advantageous and not so risky activity into a disadvantageous and very risky activity and in contributing to the creation of  the "zero tolerance" of corruption climate, competent state authorities must take concrete action to achieve these objectives, particularly targeting the integrity of civil servants and demotivation thereof to commit corruption acts.
Both the civil society, as well as the European experts point out at the lack of finality in the corruption cases. According to several analytical studies, in about 90% of corruption cases the suspects are working in public institutions and authorities without being suspended from office, which allows them both to influence the objectivity of criminal prosecution actions, as well as gives the possibility to commit new offenses. Although the Code of Criminal Procedure foresees in article 200 para. (3) that "temporary suspension from office shall be decided by the administration of the institution where the suspect or the accused is working, under the law, upon the demarche of the prosecutor conducting or, where appropriate, directly carrying out the criminal prosecution”, however the heads of public institutions and public authorities are reluctant to take a decision on their suspension from office. This has a negative impact on the perception of the activity of law enforcement bodies, including that of the National Anti-Corruption Center, which is perceived as inefficient by the population. 
According to provisions of Article 30 of the United Nations Convention against Corruption where warranted by the gravity of the offense, to the extent consistent with the fundamental principles of its legal system, each state party shall consider establishing procedures for the disqualification, by court order or any other appropriate means, for a period of time determined by its domestic law, of persons convicted of offences established in accordance with this Convention. 
All these issues entailed the need to supplement the Contravention Code with new elements of offenses that would contribute to the successful achievement of the objectives set forth in the National Anticorruption Strategy.
The amendment of article 30 of the Contravention Code has derived from the failure to hold administratively accountable under the art. 3131, 3132, 314, 3141 and 315 of the Contravention Code, because of the general limitation period established for such administrative offenses which is very limited. Given this, as well as the detection of administrative offenses, for objective reasons, later than 3 months makes it impossible to hold the offenders accountable. For example, personal interests shall be declared annually and the verification of statements lodged by a large number of civil servants is a durable process which does not fall within 3 months.
In 3131 the name of the article was changed from "protectionism" to "favoritism", without amending the content thereof.
As for the conflict of interest, in art. 3132 a strict delimitation of sanction for the failure to declare the conflict of interest within the terms set by the Law no.16/2008 has been made, and  a sanction has been provided also for the civil servants who fail to declare and adopt decisions in the conflict of interest in the exercise of their duties.
(1) Also, in order to effectively take anti-corruption efforts the draft law provided for administrative sanctions for the heads of public institutions and public authorities who do not take appropriate actions defined in the Law no. 90/2008. Thus, administrative sanctions were established for the heads in the following cases:
- breach by the hierarchically superior civil servant or by the public dignitary of the restrictions in the hierarchy of public office set out in the Law no.158-XVI of 4 July 2008 on the civil service and the status of civil servants;
- concealment by the hierarchically superior head or by the head of the public institution or public authority of a corruption act or corruption related act committed by subordinates;
- failure of the hierarchically superior head or of the head of the public institution or public authority to apply protection measures to the civil servant of good will who informs about perpetration of corruption acts and corruption related acts, deeds of corruptive behavior;
- failure of the hierarchically superior head or the head of the public institution or public authority to apply appropriate disciplinary sanctions, proposed by the body / subdivision competent for examining disciplinary offenses, to persons in case of negative result of the professional integrity test conducted under the Law No. 325 of 23 December 2013 on professional integrity testing;
- failure of the head of the public institution or public authority to apply disciplinary sanctions to persons in charge for receiving communications about inappropriate influence for the refusal to receive them;
- failure of the head of the public institution or public authority to apply the procedural measure of constraint through temporary suspension from office of the person suspected or accused of perpetration of a corruption act or corruption related act, when this is required under the Code of Criminal Procedure.
Sanctions have been established for breach of the incompatibilities and restrictions regime deriving from the Law on conflict of interest, the Law on the civil service and the status of civil servants. 
At the same time, art. 349 of the Contravention Code was supplemented with a new paragraph (6) establishing sanctions for the refusal to provide the Center data, information, records, acts, documents requested under legal terms and conditions. This amendment is necessary because of the impediments in the exercise of Center’s duties made by public authorities and institutions through failure to provide the requested data and information.
Under the legislation in force, the failures to declare the conflict of interest shall examined by the National Commission for Integrity (NCI) and sent to the National Anticorruption Center for application of administrative sanctions, which makes such sanctioning impossible due to limited examination period. For this reason, the CNI has been vested with the competence for finding and applying administrative sanctions for perpetration and failure to declare the conflict of interest and the exclusion thereof from the NACC competence.
8) The amendments and supplementations made in the Law No. 325 / 2013 have aimed at its successful implementation by removing the legislative impediments or, conversely, by supplementing it with provisions that would improve the smooth application of the law but taking into account the observance of rights.

In Article 2, in order to test the professional integrity the denunciation of corruption acts by public agents has been introduced. This aspect will help to encourage denunciation of corruption acts, strengthen society's confidence in the fairness and transparency of public authorities and institutions and, not least, to reduce corruption among civil servants.

Given that the primary problem consists in the circle of subjects that fall under this law, and the word "employees" considerably reduces this circle, the word "employees" in Article 4, i.e. in the definition of the notion "public agents" has been substituted by concrete subjects falling under this law and with regard to which the law provides a mechanism for holding disciplinary accountable.
Also, the inconsistency between the official version of the notion "public agent" in Romanian and that in Russian language, which at the moment are mutually exclusive, has been excluded. For example, in the Romanian version, the notion of public agent includes the employees of public entities, while in the Russian version, the notion of collaborator or person in charge is used; and such mismatches have to be eliminated. In this context, it was specified, given the purpose of the law, that it does not apply to persons exercising their function as the result of election (deputies, mayors, vice-mayors, local elected officials, members of the SCM, SCP members, members of the National Integrity Commission, members of the Court of accounts, judges of the Constitutional Court and other categories appointed by the Parliament or the President of the Republic of Moldova), because they cannot be disciplinary sanctioned in case of negative result of the integrity test. As of entry into force of the Law No. 325 / 2013 a number of bewilderments related to the subjects falling under the law appeared, for example, some judges consider that the previsions of the aforementioned law do not apply to them and do not accept to be subject to professional integrity testing. That is why the draft aims to specify expressly the circle of subjects covered by provisions of the Law on professional integrity testing.  
Given that art. 22 para. (3) of Law No. 325 /2013 foresees that the National Anti-Corruption Centre shall provide methodological support to public agents, including their training on the implementation of the aforementioned law, in this context, the draft aims at systematizing to anti-corruption legislation with the view to remove legal inconsistencies and loopholes, which will benefit also the process of public agents training. 
At the same time, the Constitutional Court has been excluded from the Annex to Law No. 325/2013. According to art. 6 of the Law no.317 / 1994 on the Constitutional Court, it is composed of six judges, two appointed by the Parliament, two appointed by the President of the Republic of Moldova and 2 by the Superior Council of Magistracy, and according to their duties vested by law, they comes into contact with a limited circle of subjects, which would make it virtually impossible to create virtual simulated situations similar to those pertaining to the activity of the Court, and would risk to attempt on the independence of their mandate. Another amendment to the Annex has been made in its name, i.e. the word "employees" has been excluded given that not only their employees are working in the public entities which fall under the law.
Successful performance of the integrity tests by the subjects performing integrity tests (ISS, NACC) provides for the encoding of identity of testers and third parties and for coding of subdivisions, organizations, premises and means of transport, including the free of charge use and manufacture of documents supporting the covert activity. In this context, amendments have been made to Article 8 of the above mentioned law.
Art. 16 para. (2) shall be supplemented with a rule specifying that the dismissal of a public agent in case of negative result of the integrity test is mandatory only if the contravention law does not provide for the sanction - deprivation to hold certain positions, because the dismissal from office is expressly foreseen in the court decision. The draft also establishes that as of receipt of the notification on the negative result of the professional integrity test and until the completion of disciplinary procedures the public agent cannot be transferred to another public entity. Current legislation foresees, besides the dismissal from office, another way of termination of employment relationship, i.e. the transfer.
The implementation of the draft law would have a significant impact on preventing and combating corruption manifestations the disciplinary sanctions applied to public agents who do not meet the criteria of integrity, would contribute to the implementation of the "zero tolerance to corruption" principle established in the National Anticorruption Strategy, approved by the Parliament Decision No. 154 of 21.07.2011, and especially would increase citizens’ trust in the law enforcement bodies and in the state in general.
References to the corresponding regulations of the community legislation, the degree of compatibility of the draft with such rules, the practice of other countries in this area
As the conflict of interests is underlying the deeds of corruptive behavior the practice of other countries in this area has been studied, particularly on the incrimination of criminal punishment for conflict of interest. This applies in a number of European countries such as Austria, France, Germany, Italy, Poland, UK, Slovakia, etc. In Poland, for example, in case of conflict of interest imprisonment for three years is applied, in France - five years of imprisonment and a fine of 75,000 euros. In all cases, the deprivation to hold certain positions applies, including persons holding public dignity functions (France, Poland, Portugal, and Spain). Also administrative sanctions may be applied such as fines (Belgium - 5000 euros, in Macedonia 1000-3000 euros), or moral sanctions (publication of the finding of the conflict of interest in the activity of civil servant/ public dignitary in the Official Gazette of the country), reports to Parliament, prohibition to hold public office for up to 10 years and restitution of goods obtained as a result of the conflict of interest. 
The incrimination of the conflict of interest in the criminal legislation is aimed to protect social relations related to the proper exercise of civil servant activity that requires an appropriate conduct of those engaged in a public institution or public authority. The rationale of establishing a criminal punishment for conflict of interest stemmed from the need to ensure gradual proportionality between the seriousness of the deed and the damage caused by such crimes, especially the damage to the public interest.
Daily practice demonstrates the impossibility of applying administrative accountability for corruption offenses when the limitation period is three months, which underpinned the proposal to extend it up to one year. Moreover, the experience of neighboring states has also been taken into account. For comparison, the limitation period for administrative accountability in Estonia is one year for administrative offences, the sanctioning of which provides for a fine of up to 100 conventional units and two years for administrative offences, the sanctioning of which provides for a fine over 100 conventional units; in Kazakhstan the limitation period for corruption offenses is one year; in Russia - 6 years.               
Another aspect that has been studied thoroughly and was taken over from the community legislation is the favoritism, which has substituted the protectionism. The notion of “protectionism" is used only in anti-corruption laws of the Republic of Moldova and that of Tajikistan. In the law of Tajikistan, protectionism is defined as "the provision of benefits that are not foreseen by law in appointments to civil service, education, research and similar activities." Specialized literature, as well as international regulations, Recommendation R (2000) 10 of the Committee of Ministers to Member States on codes of conduct for civil servants, OECD Guidelines (Organization for Economic Cooperation and Development) managing the conflict of interests in public administration operate with the notion of "favoritism". According to international practice the sanctioning of such action is due to unfair favoring of relatives, friends, and political parties by persons working in public service, being guilty of clientelism, nepotism or cronyism, depending on their relationship with the beneficiary.
              Financial and economic substantiation of the draft law
          We mention that that the implementation of the draft law will not require additional financial expenses than those allocated for the budget year.
Director of the National Anticorruption Centre                                            Viorel CHETRARU     
Cases of active corruption and undue influence reported during 2012-2015, monthly averages





Effect of Law 325/2013








� See Art.2 of Law 325/2013.


� See Art.6 of Law 325/2013.


� See Art.10 of Law 325/2013.


� See Art.19 of Law 325/2013.


� See Art.21 of Law 325/2013.


� See Art.22 of Law 325/2013.


� As required by Art.11 par.(1) of Law 325/2013.


� The SIS, the State Protection and Guards Service and the State Special Courier Service haven’t disclosed the number of their employees as this is classified information.


�  The Ministry of Education has refused to provide the number of public agents employed by the Ministry’s OSSCs, arguing that they are too numerous and the Ministry doesn’t have the resources to perform this task.


� The number of 855 does not include the NAC as a public entity falling under the scope of Law 325/2013, because the notification of public agents through letters has not been verified.


� Law no.16 of 15 February 2008 on the Conflicts of Interest, Law no.25 of 22 February 2008 on the Code of Conduct of Public Officials, Law no.90 of 25 April 2008 on Preventing and Combating Corruption, Government Decision no.134 of 22 February 2013 establishing the permitted value of gifts offered as a symbol, out of politeness or in the course of protocol arrangements and approving the Regulation on keeping records, evaluating, keeping, utilizing and gaining ownership of gifts offered as a symbol, out of politeness or in the course of protocol arrangements, Government Decision no.707 of 9 September 2013 approving the Framework Regulation on Integrity Whistleblowers.





� The number of 57,427 notified public agents does not include the employees of the SIS, the State Protection and Guards Service and the State Special Courier Service, for the reasons explained in footnote no.8 above. However, in their formal responses, these public entities stated that all their employees were properly notified.   


� According to Art.2 of Law no.98 of 4 May 2012, organizational structures within the jurisdiction of specialized central public authorities include: subordinated administrative authorities, decentralized and subordinated public services, and public institutions where Ministries, the State Chancellery or other central administrative authority have a founder status). 


� Art.6 par.(2) c) of Law 325/2013 requires public agents to report instances of undue influence.


� Art.16 par.(6) of Law 325/2013 requires the NAC and SIS to keep Professional Integrity Records in conformity with a Government-approved regulation.


� In this context, the NAC recommends that a Code of Professional Ethics is adopted by a departmental act for the employees of public entities, which must include a mechanism to enforce compliance and punish violations.


� In this respect, the NAC recommended conducting a self-assessment of the financial management and control system to reveal and remove the deficiencies in implementing  national standards for internal control (NSIC), including NSIC no.1 “Ethics and Integrity”, approved by Order of the Ministry of Finance no.51/2009.


� To remove this flaw, the NAC recommended holding trainings on specific anticorruption issues.


� In 2012, in addition to the 9 cases reported to the NAC, 9 other cases were originally reported to other law-enforcement agencies and then referred to the NAC.


� Similarly to 2012, in 2013 the NAC received 4 additional criminal cases initiated following reports of active corruption submitted to other law-enforcement agencies.


� To compare, after Romania started testing police officers for professional integrity, in the first year of conducting the tests, the rate of the reported cases of active corruption rose by 8 times. In the case of Moldova, the significantly higher rates can be explained on NAC’s efforts to check the public entities’ compliance with the requirements to institute mechanisms for preventing corruption before the Law’s entering into effect, on the large-scale trainings for the public agents, and on the efforts to cover the testing activity in the media.


� 5 out of 6 denouncers from courts were judges. The courts involved are the following: the Supreme Court of Justice (chancellery clerk) and the district courts of Leova, Straseni, Anenii-Noi, Cahul, and Rezina. In 2015, two more judges (the district courts of Botanica and Rezina) reported acts of corruption.


� � HYPERLINK "http://cna.md/ro/proiecte-elaborate" �http://cna.md/ro/proiecte-elaborate� 


� � HYPERLINK "http://www.coe.md/images/stories/Articles/Expertises_and_reports/2013.01_eccu-bo-2_2012-moldova-th.pdf" �http://www.coe.md/images/stories/Articles/Expertises_and_reports/2013.01_eccu-bo-2_2012-moldova-th.pdf� 


� � HYPERLINK "http://www.coe.md/images/stories/Articles/Expertises_and_reports/2013.01.30_coe_judiciail_expert_legal_opinion_draft_law_on_amendment_of_certain_laws_v3.pdf" �http://www.coe.md/images/stories/Articles/Expertises_and_reports/2013.01.30_coe_judiciail_expert_legal_opinion_draft_law_on_amendment_of_certain_laws_v3.pdf� 


� � HYPERLINK "http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/projects/eap-coe%20facility/Technical%20Paper/TP%20CrimCode%20Moldova%20II%2014%2012%2019a.pdf" �http://www.coe.int/t/dghl/cooperation/economiccrime/corruption/projects/eap-coe%20facility/Technical%20Paper/TP%20CrimCode%20Moldova%20II%2014%2012%2019a.pdf� 


�  Recommendation (94)12 of the Committee of Ministers to Member States on the Independence, Efficiency and Role of Judges – Principle I.2.d), � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?id=524871&" �https://wcd.coe.int/ViewDoc.jsp?id=524871&�, replaced by Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states on judges: independence, efficiency and responsibilities, see inparticular no. 22, � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?id=1707137" �https://wcd.coe.int/ViewDoc.jsp?id=1707137�.


� European Commission for Democracy Through Law (Venice Commission) CDL-AD(2010)004, Report On The Independence Of The Judicial System, Part I: The Independence of Judges, at no. 56 f., � HYPERLINK "http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)004-e" �www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2010)004-e�; see also: Consultative Council of European Judges (CCJE), Opinion no 1 (2001) of the Consultative Council of European Judges (CCJE) for the attention of the Committee of Ministers of the Council of Europe on standards concerning the independence of the judiciary and the irremovability of judges, par. 11-12, � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3" �https://wcd.coe.int/ViewDoc.jsp?Ref=CCJE%282001%29OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorInternet=FEF2E0&BackColorIntranet=FEF2E0&BackColorLogged=c3c3c3�.


� CM/Rec(2010)12 of the Committee of Ministers to member states of 17 November 2010, � HYPERLINK "https://wcd.coe.int/ViewDoc.jsp?id=1707137" �https://wcd.coe.int/ViewDoc.jsp?id=1707137�.


� See for example Larry Campagna, “The Prohibition of Ex Parte Communications by Appeals Officers”, The Practical Tax Lawyer 16 (2002).


� Managing Conflict of Interest in the Public Sector: A Toolkit, 2005, page 68 (Integrity Testing Policy), www.oecd.org/gov/fightingcorruptioninthepublicsector/49107986.pdf.


� Best Practices in Combating Corruption, 2004, page 141 (Investigative Techniques: Integrity testing”), http://www.osce.org/eea/13738?download=true


� Handbook on Practical Anti-Corruption Measures for Prosecutors and Investigators, 2004, pages 91-97 (Integrity Testing), www.unodc.org/pdf/corruption/publications_handbook_prosecutors.pdf.


� Anti-Corruption Toolkit, 3rd Edition, 2004, page 398, http://www.unodc.org/pdf/crime/corruption/toolkit/corruption_un_anti_corruption_toolkit_sep04.pdf .


� 2000, Jeremy Pope, chapter  20, page192 � HYPERLINK "http://archive.transparency.org/publications/sourcebook" �http://archive.transparency.org/publications/sourcebook� 


� � HYPERLINK "http://www.dw.de/justi%C8%9Bia-moldoveneasc%C4%83-cea-mai-corupt%C4%83-din-lume/a-18019515" �http://www.dw.de/justi%C8%9Bia-moldoveneasc%C4%83-cea-mai-corupt%C4%83-din-lume/a-18019515� 


� Ibidem.
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